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: Having heen aceorded just

WﬂSO - one sentence in the January State
of the State speech, the Wilson

G Administration’s growth manage-
: mWLh ment proposal will apparently.he

' unveiled sometime In late Febru-
Plan ary or early March. And while the

outlines of the Wilson plan have

are becoming clear, the proposal

: may come too late for serious leg-
A‘H]OSE islative consideration this year,
This sitzation is a big change

from last year, when incoming

Rea Governor Pete Wilson promised to

' give growth managemenl the high-
- est priority. But Wilson and his
Revisions  ides say that the situation has
in Local changed since last year and the

Planning, sluggish economy has overtaken -

CEQA growth management as an issue,

: Indecd, the Administration
Review ) .
Q seems to have struggled with the
DEeI question how to “piteh” growth
Likely management during a recession.

And there still secm to be some -

battles going on within the Administration — as
evidenoed by the recent “leak” to the 08 Angeles
Times of a proposal within the Califormia Environ-
mental Protection Agency to establish regional
Cal-EPA offices. The proposal seemed counter to

the thrust of the Wilson growth management

effort,

e Macris Wil Quit
aie e AGS ' Planner

later this :

Spping' endlng WaS Tal‘geted fOI‘

the steward- Quster By New Mayor
ship of a con- -

troversial ByMorrichwman

planner during -

a period notable in that city for both growth and
the increasingly political nature of planning.

The 60-yocar-old Macris decided to quit after
many reports that San Francisco's new mayor,
¥rank Jordan, wanted to oust him. He has served
as the city’s planning director for more than 11
years under thres different mayors.

Even Maeris's critics, and he has many,
acknowledge that he has been a man of ability and
political -savvy, able 1o push through large-scale
plans and projects in a city where community par-
ticipation can slow the planning process to a
crawl. 1le is best known for passage of San Fran-
cisco’s nationally acclaimed downtown plan in
1985 and the creation of the specific plan for Mis-
sion Bay, a "second downtown” to be huilt on rail-
road land south of downtown.

Macris himself credits the department for tak-
ing the city. “through the biggest development
period in its history™ during the 1980s, and sug-

Torf Fulten Associates
1275 Sunnyorest Avenue
Ventura, CA £3003-1212
806/642-7838

By all indications, Wilson's people are now
- putting the finishing Contimited on page 3

gested that the experience would not soon be
repeated. His tenure Continued on page 3
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New Yorker Gon Howe is Mayor Tom Bradley's choice as Los Angeles's new planning director,

In an announcement on February 3, Bradley said that Howe's qualifications “demonstrated that he is
the type of bold, innovative leader that can guide our planning departmert today." Howe still must be
confirmed by the L.A, Gity Coancil. . : -

Until last March, Howe served as executive director of the New York City Planning Commission.
Among other things, he oversaw the Times Square revitalization and a reform of the environmental
roview process. Sinoe March he has served as director of the Lower Manhattan Projeots.

In announcing Howe's selection, Bradley noted that a recent management audit identified many
problems wilk the L.A. City Planning Department, including low morale ameng the staff,

Before picking Howe, Bradiey interviewed four other candidates: Phoenix Planning Director Ron
Short; Bruce MeGlendon, planning direstor in FL. Worth, 'Texas; Normar Krumholz, former planning
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director of Gleveland; and Acting L.A. Planning Director Molarie Fallon.




1 Time to Think Beyond the Next Fee

A and planning conference, development lawyer Bill Ross began
£ gaying things that must have sounded crazy to most people in the
room.

The §ubject was sohool construction finance — school fees — and
Ross's point was simple, if unconventional: If developers are going to
pay ever-higher school fees, then thoy ought to be able to question
what the money’s being spent; for, [nsist that the school digtriet In
question has applied for all available state aid. Take a look al how the
school digtrict is spending its money. Question-whether the schools
really need to contain all the facilities the sehool districls want.

To a lot of people, probably the only thing more. frightening than
having school digtricts plan schools is to have developers do it. Indeed,
school district attorney Jeff Oderman quickly rebutted Ross’s com-
ments, arguing that schools nowadays don't contain *gold-plated
fauncets” and thal developers ought to stay out of the business of deter-
mining whioh schocl programs are 1(Jﬂu;1matu
and which aren’s.

Yet there's something in what Ross says. In
presentation afier presentation these days, you
hear planning and development experts outling
follow a familiar line of reasoning. They outline
some problem — transportation, air quality,
schools — and when it comes time to find a

- solution, thoy always comoe up with the same
thing: new or higher fees on new construction.
At the UCLA conference, wa saw Uhis on literally
every-igsuc: ‘The school construgtion panel
debated the wisdom of higher school focs. The
transportation panel diseusscd the likelihood
that [os Angeles County will Impose 4 new traf-
fic fee as part of its congestion management
plan. Speakers on wetlands and stormwaler

-drainago permits seemad to allude to the possi-
hility of [ees in those areas.

Is this the extent of our public policy debate those days — how.to
caloulate new fees? Have plannors beoome nothing mere than acgoun-
tants? Surely there’s another way to look &t these issues.

Over the past couple of months, I've been working on a magazine
atory that has led me into the gnfamiliar world of clectric utility regu-
lation. This field is fall of arcane jargon that it mekes land-use planning
geem accessible by comparison. 13uf in researching Lhe story — which
dealt with the question of reducing poliation from coal-fired powoer
pldr s — | kept I‘unmng it the same concept over and over again:

“least-oost plenuing.” IF's something that peoplo in the planning and
development, business ought to start thinking about more seriously.

All Jeagt-cost planming meuns is anytliing that will drive down the
cost of providing electricity and still mest the needs of utility con-
sumers. For decades, utility companies, 1k¢ the phone company and

& couple of weeks ago, a5 UCLA Extension's annual land-use law
4

defense contractors, operated in a highly cushioned “cost-plus” world,

They would figure out the cost of bullding 4 new powsr plant, tack
their profil margin onto i, and then gel permission from. wtility reguid—
tors to pass that amount on to their ratepayers.

This was a swell system for a long time. Evontually, howsver, the
cost of building new power plants became 50 exponsive that the sys-
tem broke down. Partly this breakdewn odourred beoanse power
plants got higger and bigger, and so the incremental cost of bulldmg

™ Witliam Fulton
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one was sky-high. But partly the breakdown oocurred because of envi-
ronmentat considerations. Utilities had to spend huge sums of money
complying with state and federal environmental mandates. Some utili-
tles were also forged by political considerations to mm;hbdll nuclear
power plants which cost billions of dollars.

However worthy the cnvironmental goals mvulw,d the utility
ralepayers balked at footing the bill for all this stuff. Consumer advo-
cates began demanding thiat utitity shareholders eat the cost of molh-
balled nuclear planis, and environmentalists questioned the need. o
build so many new pewer plunts. In short, society would no longer
shoulder the burden of a cost-plus philesophy in the field of eleciricity
generation. Hence, the least-cost planning philosophy was born.

The idea behind least-cost planning in the electricity business is 1o

- get the cogt of capital infrastructure and environmental compliance
down to a level where ratepayers are willing Lo pay [or it. The pioneer-
ing work. in this area was done by the Eavironmental Defense Fund,
which argued that (1'm oversimplilying here) It

-would be cheaper for Pacific Gas & Flectric to
huy everyhody in Califernia a more energy-
efficient’ refrigerator than build now, enviren-

" mentally destructive power plants,

It seems 1o me that we now find our-  /
$6lvos in the same situation with regard to -
infragtruciurg findnce and environmental pro-
tection in California, The necd for both, in the
face of massive growth, I8 unquostioned. But
the cost has become 8o high that gociety ig
unwiiling to hear the cost.

Tho taxpayvers long ago dumped the
burden on the developors and the consumers
of new doevelopmoent, The result has heen a ris-
ing spiral of [ees on new development.

Remarkahly enowgh, we have not seen
least-cost planning emerge a8 an overarching
and LUIIB&IVG concept in dealing with the demands imposed by new

~orowth, We do see least-cost ideas in some arcas of planning. The
whole concept of demand management, in, transpertation planning is a *
leagt-cost idea, for example. The same is true of year-round schocls,
which represent an attempt to make maximum nsc of existing infras-
tructure, Yet in four or five years of legislative debato on growth
issues, nobody has ever articwated the idea that leust-oost planning
ought to he part of the overall solulicn.

TVs a conospl that's long overdue for serions discussion. Nobody's
going to suggest seriously that developers ought to take over the
agoounting departments of locu) school districts. But ab the same time,
we can’t afford to take the cost of everything at Tace value any more.

~ We must find jnnovative ways te bring down the cost of infrastructure

gonstruction and enviconmental protectior.

If the planners in thig state had auy vision ak all, they'd see that the
real problem in Galiforaia today is fiot how. to caleulate. development
foes, bul how to get the overall cost of growth down fo a level that
society — doevelopers, new homeowners, and, yes, even Laxpayers —
is willing to pay for. This kind of atbifude requires a willingness to look
beyond the next oe and cxaming the big picture. Despile what you
mighit think listening to the debate on transportation, school construc-
tion, wildile, air quality, or any other growth-related issue in Galifor-

_Tia today, thers’s more to planning than accounting, 1

-

-.tion commissions.”
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Wilson's Growth Management Plan Wil Be Unveiled o001

Continited from page 1

touches on the growth management proposal. And while nothing formal has
been anncunced, the outlines of the preposal have been revealed in speech-
s by Wilson ades and in documents relessed recently by the Governor's
Office of Planning and Research. The key points of the Wilson proposal
apparently will include the following:

1. A comprehkensive state plan, which will include both conserva-
tion and development, that such diverse state agencies as Galtrans, the
Department. of Water Resources, and the Department of Fish & Game will
have_to follow. The. plan is likely to be based on a few ¢learly articulated
state goals for growth mariagement.

2. A revised gencral plan process that would include streamlined
comprehensive plans, broader plan consistency requirements, and more
environmental review at the plan lével.

3.'A streamlined project review process, inclading a proposal -for
automatic approval or streamlined environmental review for pro-
jeets that are consistent with the general plan,

4. A “boundary” concept that will designate sensitive
lands as well as short-Lerm growth areas, though this con-
oept is not Iikely to bo called an “urban limit line” or an
“urban growth boundaries.”

. A strengthened role for régional counoils of
governments in reviewing plans and assuming some
functions cum‘ently carred out by local ageney forma-

« Wilson
seenns likely

- 10 craft 4 state
comprehensive plan

the Admlmstratlon will proceed with praparing a state plan even if other
slements of the growth package are still pending in the legislature. Of
course, cynics in Sacramento point out that the Wilson could have moved
forward on this front a year ago.

Revised Local Planning

A key slement of the Wilson proposal will be major revisions to the local
planning process. The purpose of these revigions will be to invest even more
power in the general plan itself, thus allowing expodited review of projects
that are consistent with the plan.

Individual development projects are-ofien killed through anronmamal
review whother or not they are permitted under looal goneral plans. During
the recent Growth Managemert Consensus Project — organized by Cal
Statc, Sacramento, at the request of the legislature — all sides expressed. a
desire 1o operate more at the plan level, rather than the project level,

‘The Wilson proposal will likely call for a streamlined general plan for-
mat, but .with moro detailed covironmental review.. The OPR
“Planning and Growth Management”™ report calls for the réor-

ganization of general plans into four “super-clements” —
land nse, hazards, eapltal improvements, and implemen-
lation — as well as 4 mandatory environmental impact
report for all local general plans, This up-front work
would permi “fiering” of FIRs on individual projects,

80 thal environmental review would be minimat and
project permitting would proceed mare quickly, In

6. Financial incentives [or h)ual gover‘nmbnts to
tomply with siate goals — perhaps including “strings”
attached to the public works bond issue thab both Wilson
and Demoeratic logistative leaders are advocating,

Conspicuously absent from the package is any atiempt to
deal with the “fiscalization” of land use by changing the way taxes
are divided among local governmonts. Such changes are advocatel hy
counties but adamanily resigted by citics.

The lale timing of the Wilson proposal puts Sactamento in a fix on the
growth management issue this year. Four other growii management pro-
posalg are already in the hopper — most notably AR 3 by Assembly Speak-
er Willie Brown, a proposal for stmng [‘eglonal goverments that Wilson
opposes,

In late Janvary, bath Marmn Dyer, deputy director of the Governor's
Office of Planning & Research, and Carol Whiteside, assistant rosources
searetary, made public speeches deseribing possible components of the Wil-

801 growth proposal. Also, OPR rolcased a report called “Planning and. '

Growth Management,” which contained a proposed growth management,
program thal sdministration offivials say includes many of the proposals
under conslderation. Based on these sources, here iy a brief randown of all

_The differcnt aspects of the Wilson program

State Plan

One of the fow agpects of growth managemert that all partics in Sacra-
mentc sseim to agree on 18 the neosssity for a coordinated state growth
plan, Over the past year, many government reports and press articles have
pointed out the many conflicting skate goals on growth issucs, especially
these on development Jssues (sransporkution, housing, commoroc) and those
0n conservation issues (land, wildlife, adr, water),

AL a major speech belore the UCLA Fxtension Land-Use and Plarining
Gonfercnee in late January, Whitoside acknowledged that the Wilson
Admnifgtration. “must assume leadership” in estabiishing growth goals, but
duknowludged “the debate will he healthy when we try to decide what those
goals are.”

The state comprehensive pian is one of the fow pisces of the Wilson
growth package that docs not need legislative approval. It seoms likely rhaL

even without
legislation 3 - v

we have to support the good ones

addition, the Wilson proposal may also call for permit-
ting no more than one general plan amendment per

In her Los Angeleb bp( ach, Whiteside sald the purpose

of Lh(,b{' proposals is 1o deal with financial and environmerdtal

. Issues "up-front” so they do-not hold up a projeat late in the per-

milting process. “Wo're all troubled by the dpplication of CEQA (lhe

California Fuvironmentai Quality” Act) to stop devclopment projeqts rather
than provide snvironmertal protection,” she said,

Fovironmentalists suob as Larry Orman, oxecutive diroctor of the- qu
Arca’s Greenbelt Alllance, acknowledge that such a proposal might meet
with the approval of environmental groups, but only A3 part of .an pverall
package that provides them with other envirommental gaing. Furthermore,
he said, environmentalists are angry that Wilson has not included them. in
shaping the growth management proposal and are not likoly- to view any
Wilson proposal favorahly.

Boundaries

Linviromnenialists have long argued that metropolitan sprawl must be
halted by tho creation of growth boundarios — vssentially, “lnes in the
sund” beyond which development may not ooar, The building incustry has
always opposed growth houndaries, but during the Growth Managemens
Consensus Project the builders ab lcast ncknowledged that some areas
should he designatod for d(,veiopment and some areas should be d(,slgmted
for conservation,

Based on the specches of bnrh Dyer and Whileside, it seoms l1k( ly that
the Wilson proposal will include a provision pormitting the: state Resouroes
Agengy to designale some areas as land of sienificant environmental con-
cern — prime agricultural land, wellands, and so forth.— thus providing
the state with & role in drawing at Jeast some boundaries. Whiteside also
said that there is an emerging consensus within the Administration that the
state should use all financial and policy levers at its disposal to encourage
doveiopment in some arcas and disconrage developmert elsewhere,

“Ihere arg 17 New Town proposals for three adjacent countios i the
Central Valloy,” she said. “Undoubtedly not all 17 New Towns ropresent
good urban panning. Shoitldn’t we use the highway grants and other levers
Continued on page 4
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Afer 11 Years, Macris Wil Take Rarly Retirement in San Francisce

Continued from page 1

witnessed the comstroction of about 18 million square feet of new office
space, 15,000 housing units, and more than 7,000 hotel roots,

Macris's departure adds to the growing turnover among planning direc-
tors in major California cities. [.A. planning director Kenneth Topping
resigned last year, and at press lime Mayor Tom Bradley was cxpected to
name a replacement any day. San Diego Planning Director Robert Spaulding
resigned after an allegation of sexual harassment. And Diane Guzman of
Santa Cruz recently took over as planning director for Sacramento. Among
this elite group, only longtimers Gary Schoennauer of San Jose and Robert
Paternoster of Long Beach remain in place, :

It will take a while to find a replacement for Macris, because Jordan
plans to appoint new members of the Planning Commission first. But the job
will likely go to an insider. The San Francisco Chronicle Teported that candi-
dates include Supervisor Tom Hsieh, who is an architect; Douglas Wright,

former deputy mayor of transportation for Mayor Art Agnos; Willlam Black-

well, an architect at Bechtel; and Macris's predecessor, Allan Jacobs, who
recently took himself out of the running for ..A. job, '
After beginning his career in Chicago, Maoris first came to San Francis-

co in 1975, when Mayor Joseph Alioto appointed him as plenning divector.

He left shortly thereafter for the Association of Bay Area Governments, buy
returned in 1981 at the request of Mayor Dianne Feinstein, Macris served
as planning director for the rest of the Feinstein administration and through
the four-year term of Agnos, whom Jordan defeated for re-election Last fall.
Macris's downtown plan made the city one of the few in the mation. 1o
have comprehensive growth controls in place before the office hoom of the
1980s hit with full force, The plan set an annual limit on downtown develop-

ment of 950,000 square feet, imposed a tough “transit first” policy in the

downtown area (currently about half of downtown office workers use mass
trangit), created a transferrable development rights program, imposed a
housing-linkage fee on commercial development, and set very striot design
guidelines meant to encourage traditional architecture.

“Wo showed that you ean do planning lot by Jot, building by building,”
Magcris said. He added that the downtown plan has become a model of con-
trolied growth for other American cities, noting that L.A, now has adoptod
both & housing-linkage plan and downtown parking restrictions. (Many of
the concepts in the downlown plan were actually the brainchild of Magris's
longtime agsistant, Goorge Williams, who — ironically enough — was
forced to resign rocently after remodeling his house without a permit.)

Magris also pointed with particular pride to the Mission Bay ptan, which
he negotialed for hoth Feinstein and Agnos with Catelles Development
Corp., formerly the real cstate arm of the Santa Fe railroad, Designed as a
low-risc back-office district, Mission Bay will contair 6 million square: feet of
commercial space, 8,500 housing units (including 3,000 affordable), water-
front parks, and a hotel. : :

Not surprisingly, Macris had critics on many fronts. Slow-growthers
remained dissatisfied with the downtown plan in the face of tremendous
growth, while construction industry officials thought the plan too restrictive,
In 1986, San Francisco voters approved the Proposition M initiative, which
slashed offioe construction downtown to only 475,000 square feet,

On the other hand, the construction industry opposed. Macris™s down-
soning of residential neighborhoods. Joe 0'Donoghue, president of the Resi-
dential Builders Agsociation of Sae Francisco, a lrade group made wp pri-
mardly of remodeling contractors, called the downzonings “rucist” beoause
they represented the desire for exelusivity among white hemeownors..

Following the enactment of Proposition M, Macris hecame a target for
hrickbats over the so-called “beauty contest” used to select high-rise oftice
projects. Although ho has maintained that he does not prefer one architec-
tural style over another, oritics of the beauty contest have claimed that the
planning department favored postmodern buildings with a historicist flavor
and “party hat” roof lines. One Los Angeles archilect went so far as to olaim
“Lthere Is one good reason why you can't do a good building in San Francis-

00, and that reason is Dean Macris.” (A few months ago Maoris defended
himself by saying: “There have been no hats on the latest, huildings.”)

But Macris also has his defenders among architects, incinding Jetfrey

Heller of Heiler & Leaks in San Francisco, who has designed soveral build-
ings that have passed muster in the heauty contest. Heller said Macris “cre-
atively took control” of rampant growth in San Francisco and praised the
downtown plan, especially its height and massing requirements for build-
Ings. “T would say that document has had a similar impact {on San Francis-
©0) a8 the New York zoning ordinance of 1916~ had on that city. The New
York law required sethacks and led 10 many of the great skyscrapers
designs of the '20s and "30s, including the Empire State Building. Heller
said the exacting standards of the beauty. contest have made architects
more responsible to their context, and for better buildings overall,

Maoris weuld divulge no plans for his future, except for a fong vacation,
and would not say whether he would seck either private- or public-scotor
smployment, although e mentioned an interest in teaching, And he laughed
amiably when reminded of the vacant director’s job in Los Angeles, [

Wison's Growth Management Plan
-~ WillBe Unveiled Soon

Continued from page 3

and drop the others to the bottom of the ligt?”

In addition, the recent, OPR report calls for local genaral plans to identify
a designated 10-yoar growth area. At the same time, however, Whiteside
made it clear that the Administration would not support “rigid urban growlh
hotrdaries.” It will be interesting to sec how the semantics of the boundary
issue play out in the legislature.

Regional Governance

Sinee hig 1980 gubernatorial campaign, Wilson has made it clear that he
docs nob want to create “another layer of government™ in the form of strong
regional growth agencies, as called for in the Wilson bill, Instead, he is likely
to propose a strengthened role fov the Association of Bay Area Govern-
ments, the Southern California Association of Governments, and the oiher
vegional councils of governments around the state. But how much power
the GOGs can accumulate, and whether they can address jssues on a
regional basis rather than a local basis, remains to be seen,

Under the iikely Wilson scenario, GOG membership would be made
mandatory. {In the past it has been voluntary, which has given some local
governments — for example, those from Orange County — the leeway to
undermine regional ptanning efferts.) Bach GOG would prepare an inteprat-
ed regional plar, including such arens as air quality and transportation.
G0Gs would review local general plans for consistency with rogional plans,
and the state, in turn, would review regional plans for consistency with the
state pian. Finally, the COGs may take on some dutieg of the local agenacy
formation commissions, which set jurisdictional boundaries,

A Dbig question, howover, is whether the 00Gs would Lake the place of
the powerful single-issue Tegional agencies now in cxistence, such as the
air-quality and transportation agencics. Indeed, this question sl appears
Lo be up in the air in Sacramento, In January, a doctment from the Califor-
nia Environmental Protectlon Agency was leaked to the press which
desoribed the possible recrganization of air and water guality permitting
agencies into seven Gal-IPA regional offices. Such centrallzed permitting

authority may not be consistent with the Wilson growth proposal. [

i
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Gourt of Appeal dtrikes Down Rezoning
OFLA. Warner Ridge Property

In & case that could have far-reaching impli-
cations, the Gourt of Appesl has thrown out the
City of Los Angeles’s decision to downzone a
controversial pargel of land in the Woodland
Hills sestion of the San Fernando Vallgy.

More importantly, the court ruled that a xon-
Ing deslgnation is incensistent with the general
plan even i % calls for a lower intensity of uso
than the plan. I broadly applied, the ruling could
b Important in Los Angeles-and thronghout, the

~atate. At LA, Gity Hall, both lawyers and plan-

shers are soramblipg to figure out what the ruling
in Warner Ridge Associates v. (ity of Lus Ange-
teg means and how they must deal with it.

Many local jurisdictions, ncluding LA, have
always interpreted the consistency provision 1o
mean that merely that zoning on a parcel may
nol be “higher”™ — that is, more intensc — than
the general plan designation. Tn the GCity of Los
Angeles alone, thore are belioved to be tens of
thousands parcels of land where the zoning is
lower than the gencral plan designation — the
rosult of & deliperale policy decision made dur-
ing a massive citywids zoning-planning consis-
teney effort several yoars ago. Theoretically, the
7oning on all these parcels is new subject to
legal attack, and many more cases may be {iled
as aresult. .

Acting Planning Director Melanie Fallon said
that while she admitted Warner Ridge might be
viewed by the courts as 4 “bad case,” “we nover
thought we would Jose the bigger theory of how
to do planning and woning in the city.” Sho said
the city and iis lawyers — including Carlylo Mall
of lall & Phillips, whe has been retained Lo
advise the oity — are trying 10 determine how
tho. ruling should be interpreted.- She said the
city may appeal the case to the California
Supreme Gourt or ask that the supreme Gourt
“de-publish” the casc, thereby robbing it of its
precedential value. Rocent press reports have
also indicated that some I..A. City Counall mem-
hers. are trying to settle the Warner Ridee case,
in which tho developers are seeking $100 million
in damages,

These deliberations are important, hecause
tho impact of Warner Ridge Associates v. Gity of

Los. Angelos depends largely on whether the
decision is broadly interpreted. Tho Warner
Ridge case involves a parcel of land designatod
for commercial development, in the gencral plan
— but was downzoned to permit only residential
construction after a political controversy, Yet
LA, ity officials say many of the now “inconsis-
tent” parcels do not involve such a stark differ-
ence hetween the zoning and general-plan des-
ignation; many are designated in the general
plan for high-density residential use bul are
zoned for lower-density residential projects.

ndeed, anather pending case against the oty

involves 4 parcel of land planned for high-densi-
ty rosidential use but zoned for low-density resi-
dential use.

The Warner Ridge caso s perhaps the most
contentious land-use dispute to arise in Los
Angeles sinee the city's balance of power began
to shift toward slow-growthers in the mid-
19608, The parcel of land at stake is a prime
one: 21,5 ueres located in Woodland Hills, near
both the high-rise Warncr Center dovelopment
and working agricultural land owned by Pierce
College. The 1084 district plan for the area dos-
ignated the parcel [or “Nelghborhood and Office”
use, even though the zoning on the land
remainod RA-1 (rural residential) and A1-1
(agricultural). In 1486, Warner Ridse Associales
— consisting of developer Jack Spound and his
development, partner, Johmson Wax — pur-
chased the property.and propossd a 950, 000-
square-fout commercial projeal,

At -the suggestion of Councilwoman Joy
Pious, who represents the are, the city appoint-
ad a Gilisen advisory committos for the area and
charged the group with proparing a speoifi
plan. The citizon group and the developer
worked ot 8 new proposal, which called for an
810,000-squars-foot project and a 50% moreaso
in open spaco, and in 1886 the developer sought
to change the zoning to £-4 (Commercial) so
that It would conform with the specilic plan.

In 1988, however, the Woodland Hills Home-
owner's Organization announcad its opposition
to the project. Later that vear, Picus announced
her opposition as well, and in early 1990 the city

council rejected the Warner Ridge project and
approved a zoning proposal, initiated by Pious,
to rezone the property to (T)RS-1 (residential
suburban), which permits residential davelop-
ment on 7,b00-square-foot lots, Council Presi-
dent John Ferraro signed the ordinance as act-
ing mayor when Mayor Tom Bradley was oul of
town, the first ime a controversial zoning ordi-
nance had been signed in Bradley's absence in
16 years. In changing the zoning, the city council
made a [inding thal the residential zoning was
consistent with the commercial designation in
general plan because of the city’s “hierarchical”
#oning scheme, which permits lesser uses in any
%0NE. _

L.A. Superior Court Judge John Zebrowski,
who hears many land-use cages, ordered the
cily to rezone the property to bring it-into com-
pliance with the general plan. The city had
announced plans Lo change the general plan o
conform with the zoning, but Zebrowski specifi-
cally ordersd oty not to follow this course of
aotion, which he called “an illegal backwards
approach 1o the imporsant environmental issue
of land use.”

. Subscquently, however, the Supreme Court
de-published the case Zebrowskl relied on for
his-authority, La Quinta Dunes v. Gity of L.a
Quinta, which held that & city had the discretion
to resolvo an inconsistency botween the general
plan und the zoning ordinanoe by amending the
general plan, (CP&DR, Oglober 1990.) Warner
Kidge Associates asked Zebrowski 1o reconsider
the oase, but he merely amended his order to
delete his reliance on the La Quinta  case. with-
out substantially changing his deciston, In. a third
order, Zobrowskl gave the city 30 days (from
Soptember 11, 1990) fo rezone the property.
Tha city appealed the order,.

In affirming Zebrowski's order, the Court of
Appeal flatly rejectod the oity's argument that its
zoning and planning schomes are “hierarchical”
-— that i, permitting less intense uges in each
zoning category. A hierarchical scheme Lhus
would permit residential zoning in a district des-
fgnated under the gencral plan for commercial
use — exactly the situation with Warner Ridge .
The city was joined in putting forth this argu-
ment by the Federation of Hillside and Canyen
Associations, an amicus curiae In the case. .

In part, the ity and the hillside federation
had hoxed themsclves inte this argament by the
way they had proccoded with the so-called *AB
263" rezoning program in the mid-1980s. As
part o a legal settloment between the ity and
the hiliside federation, Los Angeles undortock a
massive program to resolye inconsistencies
botween the general plan and the zoning ordi-
nance. (This program was originally called for
under a state law known ag AB 283.)

In instances where the xzoning called for
more infense use than the general plan, parcels
were downzoned. However, the city made a poli-
cy deaision not to reconcile incensistondies when
the zoning ordinance called for a less intense
use than the general plan. In.parl, this decision
was mado 50 that the whole AB 283 process
wouid be more manageable. (It involved rezon-
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_ing hundreds of thougands of parcels.) In part,
accerding to sources close to the gituation, the
gity did not see-any advantage in giving away
“free” upzonings to developers without exacting
any concessions in returm.

And in part, ¢ity planning officials argued
that hisrarchical zoning was a valid planning
pelicy of longstanding — a position Fallon says
she still holds, (Land-use law experts such as
Daniel J, Curtin, author of California Land-Use
and Planning Law, argue that a higrarchical
system is outdated and has been replaced in
many jurisdictions,) In any event, the city used
the “hisrarchical” zoning theory 1o back up this
policy deciglon, and as a result thousands of
parcels have lower zoning than general plan
designation.

Relying heavily on the Calitornia-Supreme
Court's ruling in Lesher Communivations v. Ciy
of Walnut Creek, 52 Cal.3d 531 {1890), the
Court of Appeal said that the hierarchy thoory
improperly *would allow the city to-amend its
general plan through the enactment of inconsis-
tent zoning ordinances.” (Quoting Lesher, the
court conchided that such a system wrongly per-
mits the zoning tail to wag the dog of planning.

Writing for the court, Presiding Justice Joan
Demsey Klein said: “A general plan which desig-
nates property for intense development with: the
contemplation that dosignation may thereafter
be prohibiled by soning is, in effect, no general
plan....The higrarchy theory, in essence, r(‘pc‘ale
the consistency requirement.”

While the zoning issue was pending hcforu
the Gourt of Appeal, othor aspects of the Warner
Ridge case generated considerable publicity in
L.os Angeles, just at the time when Lbe city's
planning processes were coming undor
increased scrutiny. In Oclober, a 1,750-page
deposition of Picus was leaked to The Los Ango-
Ies Times, which published a sensational
excerpt. Among other things, Pious said in the
depogition that she threatened to make
“chopped liver” out- of developer Spound if he
roleased. & pre-1989 elsction poll that made her
look had.,

A-few days later, Superior Court Judge
Kathryn Dof Todd denied a request by L.A. cily
attorneys to bleck release of more depositions.
Subsequently the Times revealed that Spound,
in a depositicn, felt betrayed by Councilman %oy
Yaroslavsky, who voled against the Warner
Ridge rezoning. At Yarosiavsky's request,
Spound had raised $17,000 for the councilman's
aborted 1089 mayoral campaign. Subssquently,
Judge Todd found that Picus couwld not be heéld
personally fiable for damages in the case.

M The Case: Warner Ridge Assooiates v. City
of Los Angeles, No. B052835, 92 Daily
Journal D.A.R. 97 (January 3, 1882).

W The | awyers:

For the City of Los Angeles: Anthony

Alperin, Assistant City Attorney,

(213) 485.5440,

For Warner Ridge Associates: Robert

McMurry, Haines, Russ, McMurry & de

Recat, (310} 826-7474,

[ UsE

California Supreme Court Affirms
County's Power Over Toxic Dump

State toxic waste laws don't totally pre-empt
local:-land-use power, the California Supreme
Gourt hag ruled.

The decision does not appear to give citics
and counties much direct power ever Loxic
clsanup, which is still mostly governed hy state
law. However, the Supreme Gourt did conclude
that the state’s Hazardous Waste Control Act
(Healthy & Safety Code §25100 et. seq.) is

somewhat respectful of local land-use powers. -

The ruling overturns a Court of Appeal decision
and resolves a conflict in the lower courts over
whether lgoal land-use powers are pre-smpted
by the stals hazardous waste law:

In practical terms, the Tuling appoars to give

. local governments a way to force state officials

Lo consider a particular ¢leanup option even if
the site's operator does not want the option con-
sidered. Munioipal lawyers say this represents a
triumph for local governments, some of whom
may be victimized by the importation of haz-
ardous waste. Property-rights lawyers say 1 will
lead to fuorther NIMBY action on the hazardous
waste front.

The case involves a dispate over the so-
called Panoche hazardous waste disposal facility
adjacent to Benicia. The landfill has been in
operation since 1968, prior to the passage of the
state hazardous waste law. Bal the facility has
repeatedly violated a requirement, contained in
its conditionat use permit, that all treatment and
storage of hazardous wastes muss be set back at
least 200 foot from the property line.

The questicn of sotbacks has been a longrun-
ning batle between 1T Corp. (as woll as its pre-
dececssors al the site} and Solano County. On at
least onG occasion, the sile’s owner, accused of
storing waste less than 200 feet from. the prop-
erty ling, resolved the preblem by buying addi-

Lional property, As a result of a lenglhy investi- -

gation in 1986 and 1987, the county found that
the 200-foot sethack requirement was violatoed
in &t least elght different locations on the site. In
response, the county ordercd IT to cloge the
arcas which vielated the sethack requircment.
The ecunty also ordered IT to ask state and fod-
eral agencies for permission to pursue a “clean
closure” cption — that is, not just to close thoe
areas but 4lso to remove the toxic waste located
there. 1T estimated that this aclion would involve
the removal of 174,000 cubic yards of toxic
material and could cost as much as $40 miliion.
The county promised 1o reopen the issne if olesn
closure permits were not granted.

IT sued, claiming that the state Loxic wasto
law had pre-empted local land-use powers and
also urguing thet the county could net order 1T
te pursue a particular course of action on
cleanup of the site. While battling the county, 1T

Is

had also asked the state Department of Health

Services for permission to “close in place” the
entire Panoche facility — that is, shutting down
the cperation and sealing the land off, but not
removing any of the waste.

A trial judge in Solang County ruled that the
state had pre-empted the land-use field on haz-
ardous waste issues, but said that the counby
cowld order IT to submit cleanup plans to state
and federal regulators for review. The Court of
Appeal affirmed, ruling that the gethack require-
ment was a valid local land-use regulation bt
adding that the county conld not dictate the
cleamip method, :

In a unanimous decision, the Supreme Court
overturned the Court of Appeal on the pre-emp-
tion issue. “Nothing in state hazardcus waste
disposal law implics that a oity or county s pre-

“olnded from abating a olear and potentially dan-

gerous viclation of ity valid land use regula-
tions,” wrote Justice Marvin Baxler in the
courl’s opinion.

In reaching this cenclusion, Baxter
addressed both the question of “implied” pre-
emption and “express” pre-emption. The Court
of Appeal had found an implied pre-cmption in
the state law, But the court digagreed. The opin-
ion neted that the state law states that, with ons
gxoeption, “it is not the intent of this article to

presmpt local land use regulation of éxisting

harxardous waste fasilities.”

N s N 3 . J'J
In discussing the question of impliod pre-t

cmption, the court examined the whole purpose
of the state hazardous waste law, For example,
the justices rejected IT's argument that under
the stale law, only the facility operator may take
the initiative for the closure plan. Furthermore,
the court concluded, the state hazardous waste
law “expressly provides for joint sfato and local
authority gver the siting and operation of haz-
ardous waste facilities.”

In one sharply worded passage, the court
wrole: “In essence, IT contends that the long-
coatinuing deposit of hazardous waste in and
upon land never permitted for that usc is
exempt from effcetive tocal remedy simply
hecause a sfate schemo exists fop regulation and
‘closure’ of hazardous waste disposal faoilities.
Howover, the HWCA (the state law) suggests no
such wholesale intent to intrudc dpon the
attforcement of looal zoning and land use regula-

tions.”

In digcussing the question of ¢xpress pre-
emptlon, the court focused its attention on ong
section of the state law (825149) that prohiblts
cities and counties from taking any action to
“prohibit or unreasonably regulate” hazardous
wasle disposal. In a lengthy discussion, the
court concluded that the county's action was not
an "unreasonable” or “prohibitory” regulation.

IT had argued that the county's action was
unreasnnable because the Board of Supervisers
had rejected IT's proposed alternative of dedi-
pating a new setback line consistenl with the
current boundaries of IT's property. The
Supreme Court said this alternative would have
“rewarded and ratificd” IT"s violations and

Febyar 1442

LEGA DIiGEST

.

- aerefore the supervisors’ rejection of it was not

unreascnable. [

M The Case: IT Corp. v. Solano County Board
of Supervisors, No. 8017701, 81 Daily
Journal D.A.R. 15886 (December 26, 1991}.-

W The Lawyers:

For the county: Daniel Setmi, (213} 736
1088. )

For IT Corp.: Scott W. Gordon, Bruen &
Gordon, (510) 2956-3131.

TAKNGS

Justices Grill Property Rights
Lawyer In Mobile Home Case

By Kenneth Jost

Mobile home rent. scntrol OI‘dmanceq may
survive their first constitutional challenge in the
1.5, Supreme Court — judging by the skeptical
(uestions that several property rights-minded
justices had for the lawyer represenling Hscon-
dido mobile home park owners trving to overturm

‘the city’s law.

Al oral argument January 22, attorney
Robert Jagielle confrented a burg-saw of ques-
tions from three members of the high court who

‘have previously joined decisions upholding

{ ' Jandowners’ claims under the Constitution’s

akings clause™ to overturn regolatory restric-
tions cn use of their properdy.

Jagielic had previously won two rulings from
the Ninth U.S. Gircuit Court of Appeals in cases
attacking Santa Barbara and Los Angeles mobils
home rent control ordinances. (Half v. City of
Santa Barbara, 833 F.2d 1270, and Azl Pacifi-
¢o Ine. v. City of Los Angeles, 91 Daily Journal
D.AR. 13689) The Supreme Courl’s decision to
hear his challenge 1o the Escondido erdinance.
seemed 1o set the stage for a bread ruling for
mobile home park owners, The lawsuit by the
owners of mobile home parks in Escondido chal-
lenges the vacangy control provision of tho rent
contrel law, claiming i1 constitutes a taking of
property. under the Fifth Am(,ndment (CPEDR,
Decemhber 1991.)

Jagiello’s argument did nol go smoothly,
however. [1e told the justives that hecause of
vacancy control, Esoondide's ordinance effec-
tively allows a doparting tenant who sclls his
mobile home te sell the right te a rent-controlled
space along with it. The tenank’s ability to collect
that premium ingtead of the landownor, Jagicllo
gaid, i8 “outright expropriation.”

TBut Chief Justice William Rehnquist and
Agsociate Justices Byron White and Antonin
Scalia ware visibly uncenvinced. They pressed
Jagicllo repeatedly to try Lo square his argiument
with ralings upholding local rent control or with
anti-diserimination laws that algo limil a
landownor’'s right Lo decide who ocoupies his
propcrw

“Is every anti-discrimination ordmanm a
taking?” Soalia asked. Jaglello said those laws
serve “an overarching purpose,” bub the answer

did not satisfy Rehnquist. “We've never- used
governmental purpose to determine whether
there’'s a taking,” the chisf justice sald. And
when Jagiello agreed, Kehnquist concluded
abruptly: “Then how does your answer Lo Justice
Scalia make any sense?”’

Jagiello tried hard to distinguish mobile
home rent control ordinances from local laws
regulating apartment rentals. (The Supreme
Court upheld the constitutionality of such laws in
Pennelt v. San Jose, 107 SCt 847 (1988).) But
Soalia said he couldn's see the difference. “Every
price cenirol invelves a transfer of wealth,” he
said; Lvery price control does what you talk
about,”

The views of Scalia and Relmqmst- could be
oritical to the outcome of the case. The two have
written. key majority opinions favoring property
owners in regulatory takings case in the past.

Washington, D.C,, lawyer Garter Phillips,
hired to represent the city in the Supreme Gourt
arguments, faced tewer and less persistent
questions. Justice Anthony Kennedy pressed
Phillips to acknowledge that the ordinance did
bestow' a property right on the mobile homs
owner. And Scalia showed his doubts about the
wisdom of the ordinance hy saying it was was
“strange’ to regulate rents but to set no limits
on the tenant’s solling price for the mobile home.
That allowed Phillips to conclude, though, by
saying Fseondide’s degision to regulate one kind
of transaction but not the other was “the kind of
lggislative judgment that this court has tradi-
tionally heen very deferential to.”"

Kenneth .Jost, a freelance journalist in
Washingten, D0, is a former editor-in-chief of
tho Los Angeles Daily Journal,

M The Case:
Yee v. City of Escondide, 80-2847,
W The Lawyers:

For the mobile home park owners:

Robert Jagiello, (714} 336-5345.

For the City of Escondido:

Carter G. Phillips, (202) 429-4270 {argued

case before Supreme Court), and leffrey

Epp,-assistant city attorney, (619) 741-4608,

DinELOPVENT F1ES

A Carlshad water district's connccetion
charge has hoon upheld as a fee and not a spe-
cial tax under Proposition 13 by the Fourth Dis-
Lrict Court of Appeal in San Diego. :

Writing for a unanimous First Division panel,
Justice William L. Tedd Jr. concluded that the
fee “is not intended to replace revenues lost as a
result of 'roposition 13; it is triggered by a vol-
untary decision of the developer to develop the
500-unit condominivm cemplex and it is dircotly
tied Lo the inerease in the use of water facilitics
and services likely to bo generated by the devel-
opmont.” Kor this reasen, Todd wrote, the fee
did not require a two-thirds vote for approval,

Gommunity Resources Gorp. (now QIO

Corp.) paid a fee of 395,400 to the Carlsbad
Municipal Water District as part of the approval
process for the 300-unit complex. The water
dlstrict had established a “major facilities
charge™ of $300 per dweling unit. The case has
been in the cowrt system for some three years,
and in fact went before the Court of Appeal once
before, when the court rejected the water ¢is-
trict’s request to dismiss the case via summary
judgment.

CGRC did not question the “nexus” between
the connection charge and the condominiim
project; in fact, the company stipulated that. the
charge had a “fair and reasonahle relationship”
to the condos, But CRC argued that the feo was
a special tax because the waler district's resolu-
tion permits the money to be spent for unrelated
purpoges. San Diggo Superior Court Judge Kovin
Midlam ruled in favor of the water district, and
the Court of Appeal affirmed the judgment,

In making this case, CRG relicd heavily on
another Court of Appeal case, Bixel Associates
v. City of Los Angeles. In that case, the develop-
er was asked to pay a $135,000 fire hydrant fee,
gven though the project in question required
only twe firc hydrants that cost a total of
$16,000, hocausc the city needed to raise
money fer general improvements te the water
main in the area. In that case, the Court of
Appeat chided Los Angeles for passing an ordi-
nance that did not contaln language restricting
the nge of the funds gener‘abed by the fire
hydrant fee,

In the Carlsbad case, however, Lhe Court of
Appeal found little similarity with Bixel. The
conrt concluded that the water district’s reselu-
Licn contained many references to such topics as
“new and aliered struclures,” “new waler ser-
viee or altered water service reguirements™ and
“proposals to alter a structure in any way whioh,
results in a greater polential water demand
therefore.” (1

M The Case:
Carlsbad Municipal Water District v. QLC
Corp., D012621, 92 Daily Journat D.A.R.
248 {January 9, 1992).

B The Lawyers:

For the water district::

Richard G. Opper, Jehnings, Engstrand & '

Hendrickson, (619) 557-7760.

For the developer:

Bernard J. Karwick, (619} 282-1007,

SUPREME GOLRY

Appellate Court Issues Flndl Rulmg
Upholding Riverside General Plan

Issuing a final ruling in. the important Garat
v, Riverside case, the Iourth District Court of
Appeal pancl in San Bernardino has uphald the
ity of Riverside's gencral plan as valid,

Regarding the substantive questions sur-
rounding the goneral plan, the final ruling is
ossentially the same as the court's tentative rol-
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ing in the case, which was issued last fall,
{CP&DR, November 1981,) In a lengthy new
section, the court upheld the appealability of the
{ssues in the case. These had been called inte
guestion by a cenfusing series of rulings by
Riverside Lounty Superior Gourt Judge Victor
Miceli.

The ruling is important because it affirms the
independence of charter cities, such as River-
side, from the state law’s requirement of consis-
tency between a jurisdiction’s general plan and
its -zoning ordinance, In reversing Miceli on this
issue, the Gourt of Appeal -also affirmed the
validity of two Riverside stow-growth measures,
Proposition R, passed in 1979, and Measure C,
passed in 1987.

n 1889, Miceli ruled that the Riverside gen-
eral plan was out of date, incomplete, and inter-
nally inconsistent. He alse declared the two
slow-growth initiatives invalid because they
were, in effect, zoning ordinances inconsistent
with the goneral plan, and alse because they
were adopted at & time when the general plan
was imvalid. )

Before the Court of Appeal, lawyers for the
property owner plaintiffs had argued that even
though the state's consisiency requirement docs
nok apply to charter citios, Riverside had pur-
sued consistengy between general plan and %on-
ing ordinance as a matter of policy and therefore
had to be held to ocnsistency as a legal stan-
dard. Pat the Courl of Appeal simply ruled that
Riverside is not required to pursue consisiency
a3 a-matter of state law and pever adopted a
resolution stating such a policy. The court did
ruie, however, that a charter city's general plan
must be internally congistent.

In g gection they admiticd was dicta — that
is, merely advisory — the justices eriticized
Miceli for invalidating the initiatives as a resuil
of invalidating the general plan. They said that,
in such situations, 4 judge should order and
oversee the process of bringing a general plan
inte compliance within & short period of time.

In the new section, which was added after
oral argument, in Qatober, the justices conciuded
— despite earlier guesticns — that Miceli’s
ordors of September 5, 1889, constiluled a
“final judgment,” as required by stale law in
order for a case to be appealed. The courh noted
that at least eight causos of action regarding the
general plan’s invalidity have not boen tried
before Judee Miceli and that Miceli had never
formally severed those eight Irom the enes that
he did rule on. The gourt was also concerned
that Miceli's driginal order addressed the inva-
lidity of both the goneral plan and the initiatives,
while; his revised order addressed only the initia-
tives.

Howavel.‘, the Court, of Appeal concluded that
either (1) a de facto severance of issues had
pceurred, or {2) if such a severance did not
occur, the land owners are barred from trying
the remaining causcs of action under the pringi-
pal of res judicata — the fact that the case has
already been decided. Therefore, the court con-
cluded, the igsues were in fact appealable. 1

B The Case:
Garat v. City of Riverside, No. E007408, and
Arlington Heights Citizens Association v. City
of Riverside, No. E007969, 92 Daily Journal
D.AR. 201 (January 8, 1992).

M The Lawyers:
For the property owners:
Baniel J. Curtin, McCutchen Doyle Brown &
Enersen, {610) 837-8000, and many others. -
For the City of Riverside:
Katherine E. Stone, (310) 444-7805.
For other cities as amicus curiae;
Danie! Selmi, (213) 736-1098.

WIVIION

9th Circuit Affirms Injunction
Limiting City's Airport Power

The City of Long Beach has the right to Tmil
flights at Long Beach Municipal Airport, but
must provide notice and hold hearings when
reducing the number of flights by a particular
girline, the Ninth 10,3, Cirouit Court of Appeals
has miled,

The Ninth Cireunit upheld a lower court's
injunction against the city's ordinance restricting
Leng Beach municipal airport to 26 commercial
flights per day. But the court gverturned District
Sourt Judge Lagghlin Waters's conclusion that
the ordinance was pre-cmpted by lederal law
and violated the constitutional protection of
squal protection and interstale commerce,

T.ong Beach first passed an ordinance
restrieting cemmercial flights in 1981 in
respense to noisc complaints from local citizens.
Two years later Judge Waters ruled that the
ordinance, which limited Nights to only 15 per
day, was too restrictive, and enjoined the city
from setting a limit below 18 per.day. In 1087,
the city sought the court’s approval of 4 new
noise ordinance, while the air-carriers asked the
judge to increase the number of flights allowed,
Waiers increased the minimum number of flights
Lo 26 before trial and, after ruling in the, air car-
riers’ favor, ingreased the minimum again, this
time to 40 flights per day.

On appeal, 2 three-judge panel of the Ninth

Nircuit overruled Waters on most issues, buat
found & significant enough defect in the ordi-
nance to pertil the irjunction o remain in offect.

The eourt ruled thai the city’s process of
determining which commergial air flights to cut
violated the procedural due process protections
in the U.3. Constiturion. Under.the ordinance, &
roduction in the number of flights may he
ordered by the aicport manager withoul a hear-
ing if' a given carrier exceeds cortain noise stan-
dards. “Leave to land one’s planes at the airport

§ ... @ property interest closely associaied with
the purpose of a livelihood,” wrote Judge Robert
Beezer for a unanimous three-judge panel.
“Therefore, duc process also requires notice and
a hearing bofore flight allocations can be
revoked. Beoause the erdinance does not pro-

vide such procedural protections, it cannct b%
upheld.”

The court, however, upheld all other aspects
of the ordinance, overturning Judge Waters in
the process.

Without much difficulty, the court found that
the cily's power to restrict flights was not pre-
empted by federal law. But the Ninth Circuif
reversed Waters' ruling that the Long Beach
ordinances violates the Gommerce Clause of the
11,8, Constitution by restricting interstate com-
meroe, The court noted that the ondinance does
1ot distinguish bétween in-state and out-of-state
flights, and. said that it was not “unreasonable or
irrational” —- the legal criteria for a facially nou-
tral ordinance 1o he struck down on these
groands. The Ninth Circuit criticized Judge
Waters for making “a. quasi-legislative judgment
aboul whether the ordinance’s effects on intor-
staic commerce were greater than ita bensficial
offects on the environment.” The court also
upheld the ordinance’s prohibition of commuter
flights, saying that this ban did not distinguish
between in-state flights and out-of-state flights.

The cireuit judges also reversed Judgo
Waters' ruling that the ordinance violated the
constitution’s equal protection clause by regulat-
ing commercial air carriers and not private air-
planes. “(Tihe singling out of air carriers for
numerical restrictions is rational given the fact
thai because air carriers alone have: publishod
achedios, 1 is only upon them that such lmita
tiens could have gould have a predictable
offcct,” Beezer wraote, [

B The Case: Alaska Airlines v. City of Long
Beach, No. 88-6745 and No. 89-556728, 92
Daily Journal D.A:R. 368 (January 10, 1992).

B The Lawyers:

For the city:

Lee Blackman, McDermott, Will & Emery,

(310) 277-4110, and Roger P, Freeman,

Deputy City Attorney, (310) 59-2230,

For the airlines:

John J. Lyons, Latham & Watkins,

(213) 486-1234.

Preservation lawyers around the country are
anxiously awaiting the outcome of a ro-hearing
in a key case before the Pennsylvania Supreme
Court. In the initial ruling in Unfted Artists The-
ater Gircuit Inc. v, Gity of Philadelphia, the
court declared the Philadelphia’s historic
preservation ordinance unconstifutional. Bal the
court decided the case on state constitutional
grounds s0 a8 not 1o run afoul of the 1.5,
Supreme Court's ruling that a historic preserva-
tion ordinance did not constitute a taking....

Two Court of Appeal panels order new briefs
in lawsnits challenging local transportation sales
taxes; tho action comes as a result of the Cali-
fornia Supreme Court's ruling in Rider v. Gounty
of San Diego (CIP&DR Legal Digest, January
1991). I
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0., Changes Korest Zoning

San Diego County has downzoned more than 30,000 acres of “forest”
land near Cleveland National Forest 1o require 20-acre lots, but environ-

" memnalists still argue that the new zaning will permit too much develop-

ment.

The forest zoning actually covers a 200 000-acre area in eastern San
Diega County. But 75% of the land is zoned for open space, and most of it is
state park and national forest land. Of the remaining 40,000 or so acres,
most were zoned for four- and eight-acre residential lots,

Development in the forest area became an issue last fall when several
projects came hefore the Board of Supervisors for review. In October, the
hoard denied the Roberts Ranch proposal, which would have permitted 124
homes on 714 acres near the intersection of Interstate 8 and State Route
70. Then, in December, the board approved a 17-home subdivisian adjacent
to the Robierts Ranch property.

Environmentalists and foresters then began clamoring for 4 downzoning
to restrict future development. The U.S. Forest Servios asked for 80-acre

ssifice h as
New York's Adirondacks. The San Diego County Planning Gommission.then
recommended a change to 40-acre Zoning,

By a 3-2 vote, the Board of Supervisors agrood to designate about
306,000 acres for 20-acre lots and retain the existing four- and eight-acre
zoning on abowt 5,000 additional acres. The proposal passed when Superyi-
sor Brian Billbray reversed his vete and decided to support the rezoning,

Despite the fact that the 20-acre zoning represents a substantial
docrease in development potential, énvironmentalists were not happy with
it. Environmental groups advocated 40- or 80-acre zoning, Saying it would

‘protect the area better, because 20-acre "ranchettes” are attractive ti sub-

‘urbanites and conld enceurage development. Sierra Club representative
Linda Michaels urged the supervisors to have “the long-term vision of
Theodore Roosevelt rather than the short-term vision of aspiring politi-
clans.” But, Bilthray ridiculed the idea that 20-acrc zoning woukd open the
dovelopment foodgates, cdlhng the action “the most Dracontan down?nne
in the history of the region.” (3 -

Asencies to Work Together
(n Las Vireenes Planning

Los Angeles Gounty will join together with four cities, water and school
districts, and the National Park Service in revising the county's Las Vir-
geney arca plan.

The urmsual step was initiated by County Supervisor Ed Edelman, who
began representing the area last year after a court-ordered reshuffling of
superviserial districta.

The Las Virgencs area, straddling Highway 101 from the San Fernando
Valloy and the Ventura County line, has seen some of the most intense oify-
county planning fights anywhere in the state in recent years. 1.os Angeles
Gounty resisted the incorporation of Galabasas for many vears, and a fight
over the sphere-of-influence boundaries for Agoura Eills reached the Court
ol Appeal.

The area plan has not been updated since the late 1970s, prior to the
incorporation of three ¢f the four cisies in the area. I.A. Geunly will provide
$60,000 — half tho cost of the plan revision — while the rest of the money
will come from the cities of Calabasas, Agoura Hills, Westlake, Village, and
Hidden Hills, as well as the Ias Virgenes Schoal District, the National Park
Service, and local water districts. The park service manages large portions
of land in the arca as part of the Santa Monica Mountains National Recre-
ation Area, [

outter Gounty Plan Approved

New Town Would Double County Population;
Opponents Hoping o Force Vote on Issue

Sutter County has approved a develepment plan for 25,000 acres of
land in the southern part of the county near the Sacramento Metropolitan
Afrport — a project which, if successful, could dramatically change the
character of that rural county . But a citizen group has gathered thousands
of signatures in hopes of placing the issue on the ballot as a referendum,

Developers of the Sutter Bay project have proposed constructing four
new towns in the 36-square-mile area — a plan that is expected to add
140,000 people and 96,000 jobs to the arca over the next 30 years. One
county superviser called the project “like creating something on the scale of
Irving”™ in Sutter County. The county currently has a population of about
70,000, -

The county board voted 3-1 for the project. Many supporters believe
‘that the project is necessary to attract jobs and prevent Sutter County from

-hecoming a bedreom suburb of Sacramento. Supervisor Peter Licari

opposed the project, saying he did not belleve the 10bq created would benefit
local residents.

Supervisor Joe Benatar abstained after being advised by the state Fair
Political Practices Gommission that he might have a conflict of interest
hecause he is the managér of a title company. Project opponents say they
plan to ask the FPPC to investigate whether Supervisor Ron Southard, who
provided one of the three votes in favor of the project, might also have a
conflict of interest because he is a mortgags lender.

The enormous project is being proposed by Jonathan Cohen and William
Falik, two East Bay land-use lawyers who have recently turned to develop-
ment. For the Sutter Bay project, they teamed up with Ahmanson Develop-
ment Inc. on the project and hired Marty Van Duyn, fermer Sacramento city
planning director, as project manager. County planners say they wani to
cneourage jobs-housing balance during the phasing of construction, se the
ratio of jobs to housing docs not get ont of whack, and they will encourage

_dense developmeitt, mass transit, and pedestrian alternatives. But Licari,

among others, said he fears strip development. [

[n Brief

The San Jose Gily Council has rezoned 4 92-acre industrial area
for housing, a step hailed by the plan’s supporters as a major commitment
0 jebs/heusing balance. Gibson Speno Co. and Shea Homes are expeoted to
proceed with construction of close to 1,000 homes i the area, and are
negotiating with local school districts on a payment to offset the impact of
Lhe new housces....

The Oakland International Airport has decided to postpone con-
struction of a 10,000-foot Tunway for at least a decade. The runway
had been under attack by environmentalists as a threat to San Franaisco
Bay and wetlands. The runway was te be part of a $300-million expansion
including a new terminal, bul the Port of Gakland, the airport's cperator,
ran an $18 million deficit last year, and a-spokesman said the volatility of
the airline fidustry made long-term planning diffioult. ...

Sam Sebastiani’s Sonoma County neighbors don't like Lhe winemak-
er's idea ko build a 10G-acre pond for migrating ducks at his winery
near Sonoma. The project has been approved by the Atmy Corps ol Engi-
necrs and the state Fish & Game Deparlment, but still requires county
approval, One neighbor told the Santa Rosa Press Democrat that Sebastiani

“sheuldn’t be allowed to bring these lilthy, rotlen du(‘hs here withous filing

an ﬁ]’lVlI‘(]I]HlGI]Ld] impact report.”.
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Drive-Alone | Carpeol - Vanpool Bus or Train  Walk or Bike

Source: Univera.ity ol California Institute of Transporiation Studies

A new survey by the UCLA’s Martin Wachs and USC's Genevievo Giu-
liano shows that employer ridesharing programs are sncouraging some peo-
ple to carpool but not £ use public wansit. This chart shows the pereentage
of commuters using each mode of transportation before and after the Soath
Coast Alr Quality Management District began requiring employers 10 .draw
up ridesharing plans. The statistics are based on a survey of commuters at
812 waork sites in the four-county AQMD region, [

Riverside, Orange Gounties Agree
(nH ghway o1 TolLanes

After months of wrangling, Urange and Riverside counties have finally
agreed on plans for toll lanes along the Highway 81 freeway, the main com-
muter artery from housing-rich Riverside into job-rich Orange County.

Both counties had agreed in principal on the toli lanes, hut Riverside
transportation officials had balked at the idea of Riverside commuters pay-
ing most of the freight forthe lanes. As reached, the agreement calls for the
following:

* Garpools of three or more people would bé permitted to ride the toll
lanes for free.

« The Orange County Transportation Commission will be reimbursed $6
million by California Private Toll Gerp. for planning work done on the toll
lanes. '

« Both counties will lobby the state Lo try 1o got excess profits on the toll
project spent on Riverside Freeway improvements,

The proposal passed the Riverside Ceunty Transportation Commission by
a 4-3 vote, All three county supervisors who serve on the pancl voted no on
the plan. County officials complained that, becanse Riverside's new halt-
cent transportation sales tax will be used to partially fund the ol lanes,
Riverside comnmuiers who also pay the tolls would be paying twice for the
same thing,

The $58 million projeot will add toll lanes o a 10-mile stretoh of fres-

way, running from the Riverside/Orange dounty line all the way to the 7

Freeway. A $2 toll would be charged during rush hour. 1
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most. communities in California, is often addressed in the market-
place in such a way that presents a different type of planning
problem to city officials — overcrowding,

Lmnrglng statistics from the 1890 Census reveal thal ovemmwd-
ing is on the rise in California. Across the stase,. in agricullural areas,
coastal communities, and ooilege Lowns, friends and family are team-
ing up into dwelling units in

VE he question of housing affordability, a sticky planning issue in
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NUMBERS

~ Stephen Svete

In Multi-Racial Californda, What Does Overcrowding Really Mean”

vinced the strategy is enforceable or fair. Oxnard Housing Olficer Carl
Lawson says such a rule would be impossible to enforce, and that * it
has a disproportionate affect on the minority population.”

New Census statistics suggest that Lawson, is probably right, Hous-
ing overcrowding in the 19908 has as much to do with affordability as
ever, but other factors may be tied to the emerging legal battles —
immigration, race, and even ¢ultural values, In a review of newly

released Census data pub-

numbers that the U.8. Cen-

lished by the Los Angeles

sus Boreau define as over- 80%
arowded and local officials
view as far teo many for the

Overcrowding -

Times, the evidence sug-
gests a correlation between
overcrowding and Latino

70%

Pecentage of Overcrowed Rental Units
and Percentage of Hispanic Population
In Southern ("ah_f_g;ma_

populations, especially in
areas that are home to

designed gapacity of the
nits.
In an elfort to curb. over- 60%

crowding practices, which
invariably result in stresses.

large immigrant pepula-
tions, as both urban and
rural southern Galifornia

on communitics’ service B

. - 50% [
delivery systems, some cities
are responding aggressively

’

clearly are.
Data from the

Hispanic . Overcrowded 17.8. Censns Bureau and the

through using their higgest 40%
stick — police powers pro-
vided through zening author-

Southern California. Assooi-
gtion of Governments indi-
cales. that in the seven-

ity. In addition to aggressive- | . 30%
ly filing cascs against exist-
ing building code violations, :
cities are Lesting new ordi- 20%
nances limiting the numbeors
of residents in apartments by
type, limiting numbers of 10%
residents in single family .|
homes near college campus-
g8, and cutlawing the con-
version of garages to living
quarters.  But thesc mea-
sures have heen gontrover-
gigl, and  both advocates of
affordable housing and jmmi-

Imperial | Los
County  Angeles  County
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| otange | ventwa |Riverside| Sén | San

- county southern Calitornia
region (Ventura, Los Ange-
les, San . Bernardino,
Orange, Riverside, San
Dicgo, und Imperial), 22.2
% of rental units are over-
crowded, delined as greater
than one person. per room
within a .dwelling .unit.
Imperial County has the
highest overcrowding rate,
at 30.3%, while San Diego

- Gounty has the lowest over-
arowding rate, with 14.8%.

Gounky Counky Bernarvdine -Diego
’ County  County

Source: U.S. Census Bureau

grants 1‘1ghns groups tave

charged that A stepped-up crackdown on ovvromwdmgj nuw — gl a
time whon affordabilily preblems are near all-time highs — will forae
people into the streels and may cven be racist.

Citles in Orange, County have boen the most aggressive 0 combét-
ing the overcrowding issues through vrdinances. An attempt by the
City of Santa Ana to pass an overcrowding ordinance was overturned
by an appellate court in 1990 hecause its interprotation of the state
houging eode was found to be overly restrictive, (49.4% of Santa Ana’s
rental units are congidered to be overcrowded.) The city has respond-
ed with & complex revigion of the ordinance which stafl members
claim wili still allow up te five people in 4 one-bedroom apartment. The
Court of Appeal has delayed onforcement of the new ordinance, await-
ing an appesl from the previons plaintill, Asencion Briseno. Briseno
hag maintained that if the ordinance were strictly enforced, he, his
wite, and their three children would be torced Lo leave.

Nearhy Orange County comuunitics of Orange, Dana Point, and
San Clemente are considering similar ordinances, pending the. outcome
ol the Santa Ana cage. But other housing spootalists are-less con-

The dala defies any obvious
patlern gt the county level,
givon that the 1east populous and the most pepulous counties in the
region are the first and-second most evercrowded areas, regpectively.

Focusing on a mere local geography, the data points to a different
pattern, - Of the 10 most overcrowded cities within the seven-county
region, nine are in Los Angeles Gounty, largely clustered in the aging
induatrial corridor near the Los Angeles River between downtown [os
Angeles and Long Beach, The anomaly is the town of Coachella, a
small agricultaral center in eastern Riverside County., Bub the most
important gingle tagy is this: The five most overcrowded cities have
Hispanic populations ranging from 85% to 93%. .

'The banta Ana. case raises reaches  the core of the unqtmn af
ostaplished standards for housing overcrowding. As Briseno might
argue, 18 it [air to force ho and his lamily out of their apartment
hecause they do not meel locel zoning codes? A review of adopted
standards with respect to the community in question may he warrant-
od. Old standards may no longer apply, especially as the domogr aphy
and immigration patterns, age distribution, and ragial composition of
California’s population continues to change. 3
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- Disney Goes for Contrel, Not Money

N ow-that The Walt Disney Co. has chosen Anaheim as the location 5o what made-Long Beach unaceeptable? The most obvious possiQ
i

[

resolved. A lot of semi-convinéing pubiic explanations have been fioat- miles is the Coastal Act's general prohibition on landfill along the
ing around as to why. But the truth may be a lot more subtle than the coastline. _
headlines. And the most impertant Jesson of the whole affair may be Disney lobhied hard last last year 50 arack open the Coastal ACt 1o

what this decision says aboub Disney as a company — and as & majoy give Port Disncy a similar exception, According te the Sacramento

shaper of our Duilt environment.

In an earlier column, (CPEDR Deals, September 1990), we sug- Disney's standing accounb with the entertainment-oriented Sacramen-
gested that Digney had oreated a bidding war for subsidies by dangling to lobbying firm of Netf Thomas. Although the hired gans repertedly

itself in front of the two cities. According to published estimates, Dis- pushed hard on Disney's benal, the bill died in committee last spring.

ney needed about 1 Dilion in Anaheim for free-
way widening and offramps, while Long Beach
aity officials said abotlt 280 million was needed in
Long Beach. for street widening and other traffic
improvements. (Both figures are rotgh estimates.)
Yet we suspect money was secondary in Disney's
decision. Uncertainty was a greater issue. And
possibly the greatost factor of all was the compa-
ny's ability to call the tune.

But the decision o walk away from Port, Dis-
noy in Yong Beach could be a cause for regret.
The Long Beach proposal was a particularly ambi-
tious and intriguing piece of planning. The seaside
Jocation would have been a first for Disney. To be
located in the city's downlown area, the Port Dis-
ney project called for about 200 acres of 1andfil to
extend into the Long Beach harbor. And the pro-
ject offercd ample public space: roughly half the area of h
aside for pedestrian shopping strects and resort hotels. -

Tn contrast, the description of the 470-acre Westoot Center — the decision by the end of the year and chose Anaheim. But why Anaheim,
Rig Bang in Anaheim -— SeCI03 like a deja vu of Disney's existing particularly when a pompromise version: of ong Beach could have
Epcot attraction in Orlando, Fla. Tho focus of Westoat Is 10 be “our cleared the regulatory hurdles? A Disney official said it was a ossen-
humanity, our history, cur planet, our universe,” according o Disney tially a matier of certainty. “We thonght it was essential to have clarity
|iterature, but its greatest emphagis secms to be 0N our Meney. Asa about what we were going to do,” said vice president David Malmouth,

picee of urban design, Westoos appears 1o promise less in public space adding that Disney “picked the project which had the higher likelihood

than did Port Disney. Pubiic uses are relegated to a single small dis- of being built, and being successil, by the end of the gecade.”

trict, Disney Ceénter; the rest of the park will remain a galed arca But we think it was 1ot quite 80 gimple. In our view, 1isney simply

roquiring A $26 tcket. did not want to negotiate a deal in which it did not hold the upper
What makes the choice for Anaheim doubly confusing is that Dis- hand. Tn Anaheim, where the conipany is a major cmployer, Disney has

ney appeared to favor Long Beach above Anaheim, 1f so, the thome- clout. In Long Boach, Disney would be at the mercy of siate and feder-

park developer had some good reasons: Long Beach has arguably a al officials, and have to crings and beg for approvals. In other words,

more attractive location, with a nower and more atiractive downtown in Long Beach Disney would have been just another developer — &l

areq, The park would have a upique waterfront soliing. The area is wnfamiliar and uncomfortable role.

well served by frecways and rail. Above all, the Long Beach site — Disney officials were prebably correct in assuming that Long Beach

where Disney helds a lard lease hat came with the purchase of would be much harder to negotiate and would take years of negotia-
Wrather Corp. — would have enabled CHO Michael Eisner -and the tion. Bub by choosing the safs bet over the longshot, Disney lost a ore~
gureent eneration of Disney executives 1o make their mark on the ative opportunity. A marine-oriented attraction on the coast would
world far from the shadow of 1he Magic Kingdom. Port DisToy would have ‘provided a public henctit, and the idea conld have won many

nave been a bold and in many ways unexpected move that reinforeed, supporters in both government, and the privare sector. ‘Mhe plan might
rather than undermined, good place-making and a strong environmen- aven have nelped ameliorate the “areody developer” image Disney has

tal conscipusness — something as dramatic as lasting io its own way Dbeer painted with over thi past couple of years.

us the original Disneyland itself.

Anaholn, on the other hand, is 4 TG Prosaic city. Disney officials valued control above everyshing alse. Tes, Long Beach would have

have complained privately about the tacky hotels surrounding the orlg- ‘been a pain to pull off, but it may have been the more inferesting pro-
inal Disneyland and a somewhat inconvenient location off the antiguat- jeut. Sometimes you have to go through some mickeymouse 1o do -
ed Santa Ana freeway. something worthwhile. L3 : '

N of its &3 billien “second gale” in California, the competition hilisy is the tough Lime that Disney had with state officials about win-
| between the Orange County city and Long Beach has been ning some favorite-son waiver of the environmental rules, One of those

ad been'set-- | tal issues as the coastline and wetlands. i

T
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S Morris Newman

Bee, the company hired two environmental lobbyists, in addition to

When environmentalists complained thal an
exemption could “sei a bad precedent” and
weaken the integrity of the coastal act, Digney
offered a different version, this time allogwing
such exemptions only in the Long Beach arca.
Disney may haye smelled defeat, or as least great
difficulty, when the bill uncercmonicusly died in
committee.

In the early fall, however, Disncy
seemed a show a change of heart and 8 new Spir-
i, of accommodation by proposing only b() acres -
of coastal fill, and that all the uses on the new f
atoll wonld be marine-related, solving the prob- T
yem of the Coastal Act's limitations. Long Beach
City Gouncilman Ray Grabinsky says that an
opportunity wus missed in having the prestige of
Disney associated with sach crucial envirenmen-

But in:Deesmber, Disney officials kept their promise 10 make 4

But by choosing the route of least resistance, it looks like Disney




