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opeeis Talks Lrag

The Wilson Administration’s attempt to pre-
serve the coastal sage scrub habitat in Southern
California — an innovative negotiation that grew
out of the California gnateatcher endangered-
species. controversy — has proceéeded at a snail's
pace, angering environmental groups, But state
officials say some progress is being made,

After six months of negotiation, the Admints-
traticn stili has not imposed a set of “interim con-
trols” on development in coastal sage scrub areas,
as promised last fall. Though Administration offi-
cials say that such controls are not ¢ssential
pecause of the real estate bust, environmentalists
disagree. The Natural Resources Defense Council
walked out of the coastal sage scruby negotiation in
December because of the inkerim controls issue. “I
felt that was a violation of the understanding that
we wenl, into the process with,” said Mary Nichols,
director of the NRDC's L.A. office.

Moanwhile, the 17.8. Fish & Wildiife Service is
moving closer to listing the gnatcatcher 43 an
-endangered species, a move that could render the
Wilson Administration’s negotiations moot. Fish &
Wildlife held hearings on the gnatcatcher in
Orange County in late February and is expected to
make 4 decision by September, Under federal law,
Interior Secretary Manuel Lujan could postpone
the docision until March 1893. Both the Wilson
Administration and Continued on page 9
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Director
Arrives
In April

By
William
Fulton
and
Morris
Newman

When Gon Howe
takes over as director of
the Los Angeles City
Planning Department in
early April, he will con--

~ front a oity eager for

atronger direction on
planning issues but
divided on how 1o

_achieve that goal.

The 42-year-old
Howe was confirmed by

. the L.A. City Council in
late February, about three weeks after he was
selected by Mayor Tom Bradley to sueceed Ken-
neth Topping, who resigned in late 1890, Howe
comes 50 Los Angeles from New York City, whers
he served until recontly as executive. director of
the city planning department. “The main reason
the mayor picked him was that he presented the
absolute best fit of skills for the job,” said Janc
Blumenfeld, Bradley's planning deputy. Blumen-
feld said Howe had run a large bureaucraay, and
he has experience in working with diverse groups

- in a politically changed environment, hecause of his

experience in New York and Manhattan in particu-
lar.
Continued on page 4

Nineteen ninety-two is shuping up as Su
the biggest year for land-use cases b
the U.S. Supreme Court since 1987,
when the landmark Nollan and Firss

February and early March, the court

Ipreme
Lour

English cases were handed down. In I_

Land-

heard oral arguments on two important |-
cases — Lucas v, Coastal Council and
FFZ v. Rodriguez — as well as the con-
stitutional chalienge to Proposition 13, | .
The Lucas case is considercd most
important becauso it involves an alleged

tude of the Supreme Court's solidi-

fied conservative majority loward

qt the growing property-rights move-
ment,

Some questions in the Lucas oral

qS argument indicated that a few jus-

tices may be cencerned about

ripeness issues in the case, Butb Jus-

JSG tices Willlam Rebnouist and Antonin

Scalia, the court’s leading property-

rights advocates, seemed deter-

mined 1o craft a landmark opinion.

e P
b SRR

call 800/345-1301 ‘

taking from South California. Active
quoestioning by elght of the nine justices
left lawyors on both sides of the case
puzzled as to the lixely outcome of what
had been hilted as & key test of the attl-

Lases

Landmark Ruling

Expected From

Lucas Case

An on-the-scene report by Kenneth
Jost, CP&DR’s special Supreme
Court correspondent, appears in the
OP&DR Logal Digest, beginming on
page b.




Linking Growih Management to

/i ou've got to begin wondering whether Pete Wilson is ever going to
' anmounce his long-awaite:d growth management proposal.
X, When he first took office, Wilson appointed an internal task
force to look at the problem and premised he would produce a sweep-
ing proposal early in 1992, {In fact, at his request, virtuaily all land-
use planning bills were held up in the Legislature last year in order (o
awalt hig proposal.) But then things began to slow down, He men-
tioned growth managemient briefly during the State of the State speech
in January but offcred no specifics. Some details emerged in speeches
by Wilson aides during January (CPEDR, February 1992), and for a
‘while it looked like the announcement might come in late February.
Now it's March, however, and an announcement, scems further away
than it did back in January.

In a lot of ways, this isn’t surprising, Wilson has had a much fullep
plate-of problems than anyone conld have predicted, and in partionlar
the stdte’s revenne situation has 16ft him with
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CALIFORNIA DIRT

William Fulton

10 the Hconomy

Coordinating local efforts so they don't work at cross-purposes any-
more. Setting aside large areas of environmentally sensitive land t¢
help praserve the unique quality of life that drew our remarkable work
force here in the first place. This isn't growth management; this is
industrial policy. What we're Lalking about is making our planning sys-
tem better, more efficient, more productive, so the cconomic activities
that need to take place can take place while nsing a minimum of
rosources, economic and environmental. If the prime minister of Japan
foated this kind of proposal, George Bush would be scared to death.

A couple of years ago [ went down to Florida to write a magazine
story about whether that state could ever become a tiverse cconemic
powerhouse like California. As 1 talked to a ot of the business and
banking leaders thers, they agreed that Florida's big lability was its
low-tax political philogophy, which prevented the state from investing
in bagic infrastmacture the way California did during the Earl Warren
and Pal Brown years.

“little leeway to propose new initiatives. And it's
understandabls that, in the middle of the worst
recession In 20 years, managing growth might
nol seem like the highest priority in the world - —
not compared with, say, stimulating some of it.
But Wilson is missing an opportunity to use the
growth management, issue to his politicat advan-
tage, even — or mayhd especially — in hard
SOOTLOMIC times.

Curiously enough, right in the middle of
slowing down his growth-management proposal,
Wilson appeinted the so-called “Usberroth Gom-
mission” —~ the Gommission on California Gom-
petitivencss — and charged it with figuring out
why California’s business climate 15 50 lousy. It
seems pretty obvious to mo why California’s
business climate is so lousy — other than the
current national recession, 1 mean.

Despite a drep in prices, housing still cosks
bwice as much ag the national average. It's real-
ly hard to get approval to build new devalop-
ment projecks, even when they're undeniably | G o e

The business leaders knew, of course,
that the political climate n-1980s Florida was
different from tho political climate in 19603
California. They knew that a at Brown-type
public-works program was an unfashionable
political concept and probably an outdated %
public-pelicy idca as well. But they also knew
Lhat growth policy — state-level growth policy
— inevitably plays a role in economic prosper-
ity. And many of them poinled with pride to
Florida’s tough growth management law,
which was pushed through the state legisla-
ture in the mid’-80s by Democratic Gov. Bob
Graham. The Florida law lays out a fow simple
state growth policics, among. them compact
urban development and “congureency,” which
means you can't uild new development pro-
fects unless vou build the roads and cther
infrastructure at the same time,

The tax thing was. still 4 problom, the
business leadors said; there was not enough
monay in tho gystem to baild all the roads and

H

necassary. Traffic and smog problems gel
worse, largely because local governments don't
01 WeIL't or can't coordinate their local land-usc policies, State agen-
ctes charged with bullding infrastructure and conserving resourcos
move in conllicting directions. In other words, husiness Is fleeing Cali-
fornia because we're not doing a good job of Iwanaging our growth. I'd
even lay odds that the Usherroth Gommission will come 1o that ¢onclu-
gion, svon if five of Iis 17 members are from Orange County. After all,
thay all probably drive on the San Diego Fresway just like everyhody
else.

Yel Pote Wilson — ex-mayor and self-gescribed growih manage- -

ment pioneer does not seem vory inferested o connecting tho
“compebitiveniess” questicn to the growth managsment issue. His polit-
ical advisors seem to think that growth management has this big-gov-

groment overtono that nobedy wants to hear these days — more reg- .

ulation and all that stalf.

But it doesn’t have Lo bo that way. Look what Wilson has heen
talking about. Channeling stat¢ infrastracture into arcas targofed for
high growth, Streamlining environmental review at the project level.

“management law came 1o handy when they were trying to cherry-pick

the schiools. But, they insisted, the growth
management law was important. By forcing
the state and Jocal governments to focus on where and how growth
was going 1o oceur throughout the state, the law might help Florida
avoid the growth-flailing-out-of-control problem that was — end is —
afflicting Galifernia. Some of them even suggested that the growth

Calllornia businesses by proving the state was serious about maintain-
ing its quality of Life..

I's unlikely thal the Usberroth Commission will suggest a policy
initiative i the area of growth management. After all, the California
business community — in contrast to Florida's — has boen singularly
uninterested In growth issues over the years, and Usberroth and his
colleagues are much more Lkely to simply rail at oyer-regulation in
general. Bt the governor himself would be il-advised 1o follow suit. |
No regulation can be just as dostroctive 1o the sconomy a8 too much
rogulation. And a well-managed economic future might be a good
political message in 1994 —- especially for a governor who considers
himsslf both a manager and an ¢xpert on growth. A

T
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Hemes Drops Controversial Redevelopment Scheme

State Finance Department, Taxpayer Groups

- Attacked Plan to Build Schools With Increment

Faced with strong opposition from the state Finance Department and
local citizens, the City of Hemet has back off from a redevelopment scheme
intended to provide the local school district with construction funds. But a
similar plan is meving forward in Santa Ana, and taxpayer advocates say
they have targeted such schemes for attack.

The Hemet plan would have taken advantage of loopholes in state law, |

allowing redevelopment funds-to be used for school construction while fore-
ing the state to reimburse the school district out of general-fund revenues,
Ordinarily school districts must wail in line for reimbursement from the
state’s school construction fund, which is eurrently hearly broke.

In an unprecedented step, Finance Director Thomas Hayes went to court
to contest the validity of the Hemot redevelopment scheme. At the same
time, local citizens teamed up with the Paul Gann's Citizen: Committee, a
taxpayer group, to organize logal opposiiion 1o the project. When confronted
with petitions o place a referendum regarding the redevelopment plan on
the ballot, the Hemet City Council voted in mid-February to-drop the idea
altogether.

The stakes involved in this so-called “donble-dipping” scheme are large,
which is why Hayes decided to step in. The Hemet plan would have provid-
ed schools with $198 million over 40 years, while the proposed Santa Ana
redavelopment scheme would provide local schogls with $1.5 billion in gon-

- gtruetion funds over 30 vears, Beoause these funds come from proporty-tax

venue “lost” to the school district because of redevelopment, the skale

- would have to relmburse the school district for most of .

Critics of the scheme — most of whom work in the Legislature or in
state agencics — compare the plan to a money-laundering schome. Local
officials, however, defend it as an appropriate response to the state's inabil-
ity to provide needed school censtrugtion finds, Under the 1886. School
Facilities Act, the stito is supposed to provide most of the money for school
conskruction, but neither state bond issuos nor. general-fund appropridiions
have becn able to keep up with the rapid increase in student enrollment.

* The Hemet situation cowld signal the beginning of a broader-attack on
redevelopment practices. For many years, counties have complained that
cities use redevelopmenl as a way to obtain property-tax revenues they
would otherwise have to share with counties, school districts, and speeial

districts. Until the Hemet scheme was revealed, however, almost noboedy

else cared. The entry of Hayes and taxpayer activists into the redevelop-
mentt fray, however led Lo widespread pubhclby over redevelopment prag-
tices,

“We believe rudevelopment agencies penerally have a considerable pub-

lic benefit,” said Glee Johmson, assistant program budget manager for the

Depariment. of Finance. “Thl&. one strack us as not fallmg in ling with the
purpose of redevelopment.”

As for taxpayers, thhai‘d Gann of the Pau] Gann’s Citizen Comiittee
gaid his organization — which boasts 250,000 paying “sponsers™ — hag
targeted redevelopment abuses ag a high-priority item. The organization has
hired longtime redevelopment opponerit Sherry Passmore-Curtis as a con-
sultam, on redevolopment issues; it was Passmore-Curtis who brought the
Homet situation to the attension of both Gann and the stale. “We are totally
preparcd to deal with this issue both referendum-wise and with-lawsuits,”
Gann said.

The redevelopment scheme proposed in Hemet is somctimes called the
“Goronado plan” beoause it was firet used several years ago in the Gity of
Coronado. The scheme works like this:

A elty declares virtually its entire corporate boundary as blighted
hocause of a'lack of needed school facilitics. 'This designation means that all
fulure increases in overall property-tax revenue within this large redevelop-
ment ared go into redevelopment agency coffers, rather than being shared
by county, school district, special districls, and other taxing entitics. The
city then negotiates “pass-throngh” arrangemonts with all other faxing enti-
tles except the school district, so that, they will receive a portion of 1his “lax
ingrement.” With the remaining tax inorement, the city redevelopment
agency builds schools, And because stals law requires school districts to be
reimbursed for property-tax reventue “lost” to redevelopment, the schools

- then get the money back from the state.

Thus; in essence, the school district has used the redevelopment agency
to obtain money from the state gencral fund for school construction. Ordi-
narily, school distriots must apply Lo a stale allocation board 10 reeeive
reimburscment for constraction funds — a process that can sometimes take
years. In: Coronado, this finance method yielded a $3-million-per-year tax-
increment flow — enongh to float an $11. r)—mllhon bond issue and build a
7H0-student elementary scheol, O

M Contacts: Joseph Guzzetta, Hemet city manager, {714) 658-9411.

Glee Johnson, Department of Finance, (916} 324-0043.

Richard Gann, Paul Gann’s Citizens Council, {916) 366-3500.

New Bill Would Tishten Mello-Roos Requirements

Recent Defaults Stir Fears Among
Legislators, Other State Officials

In the wako of defanlts and near-defanlss o Mollo-Roos bonds through-
out, Southern California, both Stute Treasurer Kathleen Brown and legisia-
tive leaders are gonsidering ways to change the Mello-Roos law.

in perhaps the most significant development, Sen. Henry Mello, D-Wat-
sonville, has introduced the most sweeping Mello-Roos reform bill since the
law was first passed 10 years ago. Among other things, SR 1464 would pro-
hibit any ¢ify, coonty, - or school district from forming a Mello-Roos district

1less the agency receives most of the proceeds of the resulting bond issue.
" This provision is aimed ai preventing a rerun of the recently defaulted
Tomecula Vallay School Distriet bond issue, in which the sehool district
orgarized a $27 million hond issue oven though it recotved only $1 million
of LhP proceeds. “The idea is to avoid the situation of developers %hoppmg
for the dumbest district,” said Senate stafler Dean Misczynski, who drafred
Mellos hill.

' b

Mocllo-Roos bonds have become increasingly pepular as a way of financ-
ing infrastructire for new developments; since 1983, more than $3 billion in
Mello bonds have hacn floated. The honds are paid off with additional prop-
erly taxes imposéd on the land included in the district; thus, they are some-
times called *dirt” bonds, With the downturn in the real estate market, how-
ever, several Mello bonds have toetered on the edge of default. (CPEDR,
January 1892) In response, Brown convened a special hearing of her Cali-

fornia Debt Advisory Comnmission in Orange County in January 10 disouss

issmes surrounding Mello-Roos bonds,

Last your, CDAG issued g report on Mello-Reos honds that urged locul
governments o adopt fiscal guidelines when foating such bonds. (GPEDE,
November 1891.) Some of the CDAG proposals are included in Mello’s bills.

Under SB 1464, local agencies forming Mello-Roos districts would have
to-adopt poligies similar to those proposed in the GDAC report, and the lead
agency In forming the district must reccive most of the money from the
resulting bond issue. In addition, the Mallo-Roos district must provide a bet-
ter description of what the money will beused
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Howe Faces Major Challenges as New LA, Planning Director

Continued from page 1

Howe steps into & situation rich with opportunity and leaded with sk,
In terms of policy and vision, the planniag environment is wide open; the
city lacks a “vision” on how to grow. At the same time, however, Howe may
find himself straightjacketed by special interests and the “fortress mentali-
Ly" at almost every turn. “One of the things he’s going to have to do is build
a constituency for planning,” said Jane Blumenfeld, planning deputy to L..A.
Mayor Fom Bradley.

In Los Angeles, the planning constituency 1s fragmenhed among politi-
cians, neighborhood groups and developers. Each tends to pursue separate
objectives, often as single-issue agendas (such as traffic. congestion) or as
highly localized land-use controversies (such as downsizing a project in the
neighborhood), Because. of LA's “weak-mayor™ system, most of the plan-
ning power resides with the 15

members. Lake, a neighborhood leader, said the underlying problem in Los
Angeles s with the “inslitutionalized corruption” that emerges from a sys-
tem in which developers provide large campaign contributions to council
members. By oontrast, San Bernardine homebuilder Cary Lowe —- who
holds a Ph.D. in urban planning and was among the 12 finalists for Howe's
job — said Howe will have a tough time with neighborhood groups. “It is
the six blocks around your house which becomes people’s point of refer-
ence,” Lowe said. “You have to overcome that kind of balkam?ed approach
t0 planning.”

Just as difficult as the pnlmval prob}ems, however, are the bureaucral:ic
problems Howe faces within the planning department. A management audit
last year characterized the department as ineffective and demoralized, and
calied for sweeping changes in the way the agency operates. Howe served
on 1he professienal review panel for the management audit and endorses its

. findings. -

members of the city council, who
exert virtually unchecked influence
aver development in their districts.
“The planning director's power is
limited,” said Westwood neighbor-
hood leader Laura Lake. “He is an
adviser. Iie serves the council; it's
nol the council serving him, I've
rargly seen a planning director con-
teadiot statements of council men-
bers or defend a sound pianning
decision.” ‘

In 4 1/2 years on the job, Top-
ping found himself caught in this
political vice. In a telephone inter-
view from New York, Howe said he
helieves it is possible for the plan-
ning department to carve out a
more forceful niche in city policy-
making. He pointed out that during
his confirmation hearings, both
CGoungil President John Ferraro and
Councilman Hal Bernson advised
him not to be afraid to butt heads
with individual council memhers
when their interests do not coincide
with the interests of the city as a
whole. “There scems to be a con-
sensus that there needs to be a
strong planning program for the
city, and that the place to have i is
in the Department of City I'lanning,”
Howe said. .

Howe expressed optimism that
his department couid ferge a hridge
between the concerns of individual
couneil members and citywide plan-

It is hard to say, however,
whether Howe will he able to inspire
the planning staff to do a better job.
Many insiders say the staff is 4 talent-
ed group looking for good leadership.
“For the most part, everybody in that
department wants. it to get better,”
says Blumenfeld, who worked thers
for 11 years before moving over 1o the

in bad shape. I think we’re at such
low point it can only get better.”

For his part, Howe said he hopes
10 open up-the department’s opera-
tions to encourage creativily and pro-
duclivity. “While 1 believe strongly in
management and supervision within
an agency,” he gaid,
*1 am 4lso not hierarchical, and 1
believe good work and good ideas
come-from all levels.’

In defining [lowe's challenge,
many people in Los Angeles suggest
that he should develop a compelling
“vision” of the ¢ity's future growth —
a vision that would inspire politicians,
developers, neighborhood leaders,
and professional planners to begin
moving in the same direction. Howe
admits that he is not very familiar
with 1,08 Angeles, and this lack of
familiarity may be both an asset and a
liability. Some neighborhood leaders
have expressed suspicion about Howe
because he worked for so long in Now
York — apparently fearing that he
will advocate 4 relentless high-density

ning policy, “It's up to the planning
department to soe the linkages
belween a mullitude of specific problems, so that, when the planning depart-
ment says, here's an issue we have 4 position or an approach on, it is vne
that addresses not just the specific problem in this counail district, but is at
feast a partial answer to the problem aitywido,” he said. “You have to keep
identifying those kinds of issues. 1 just don't believe there's nok-a pattern or
a commonality about it."

In addition to dealing with the u)uncll members, Howe will also have o
contend with tho narrowly focused agendas of hoth developers and home-
owner groups, who fight constantly for politioal leverage over the council

growth stratcgy for LA, But towo
said: “I'm not coming in here trying to
apply any. preconceptions of what any oity ought to be like.”

(Ome poténtial starting peint for the vision-building process might be the
so-called "General Plan Framewerk,” a multimillion-dollar consulting ooy
tract designed to pull together growth management principles and 4
assessment of resource constraints in order to fashion a comprehensive
citywide growth policy. Despite — or perhaps because of — its massive
size, the Hramowork contract has been riddled with delays. The planning
department issued a request for proposals almost two years ago, and only
now is finishing negotiations with & consulting team. A

mayor’s office. “It’s no secred that it’s-

(
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Supreme (Court Hears Lucas Case,
But Outcome Is Hard to Predict

Ruling Could Mark Turning Point
In Property Rights Debate

By Kenneth Jost

The U.S. Supreme Gourt appeared divided
and uncertain March. 2 a3 it heard] arguments in
a closely watched beachfront development case
that could set new limits on government power
lo restrict use of private property without paying

S#he OWners.

Active questioning by eight of the nine jus-
tices left lawyers on both sides of the case puz-
zled as 1o the likely outcome of what had becn
billed as a key test of the attitude of the
Supreme Court’s golidified conservative majority
toward the growing property-rights movement.

“The questions were all over the board,” said
Nancie Mursulla of the Washington-bascd group
Defenders of Property Righss, who filed a Ifriend-

. of-the-court brief in support of the plaintiff in the

case, South Caroling devcloper David Lucas.
Lucas is asking the court 1o reinstate a $1.2 mil-
lion damage award he won against the state of
South Carolina because of a 1988 law that
barred him frem building on twe oceanfront lots
e hought before enactmont of the law.

L.os Angeles lawyer Katherine Stone said she
was alsc uncertain of the justices’ leanings after
the argument. “It’s hard to work out a clear
direction,” said Stone, who filed a brief on behalf
of 75 California citics and counties urging the
justices 10 reject [ucas's damage claim.

The South Carolina Supreme Gourt over-
turned Lucas’s damage award, agrocing with
the state’s Coastal Gouncil that the development
restrictions wore necessary “1o prevent serious
injury to the public.” After the U.S. Supreme
Court agreed Lo review the nast last fall, envi-
ronmental groups and state environment offi-
clals warned that a broadly written constitution-

’ F'll ruling in Tmecas's favor could inhibil efforts to

imit development in coastal areas, wetlands and
elsewhers, .-
Oddly, Lucas has concecded the state’s Beach
Management Act advances a “substantial state
interest,” but argues that he is still entitled to be

paid for his land because the law denies any
“economically viable use” of the property. Sever-
al Washington-based property-rights groups dis-
tanced themselves from that stance. They
argued instead for rigorous soratiny of the justi-
fication for propoerty restrigtions but acknowl-
odged the government’s power 0 ban uses of
property that amount to a public “nuisancs.”

Further complicating predictions in the case
is a procedural issue crcated by Lucas’s legal
girategy. South Carolina amended the beach
control law in 1890 to allow beachfront owners
like Lugas to apply for an exemption from the
building restrictions. Lucas, howover, never fied
for an exemption, calling the procedure 4
“smokescreen.” '

During the argument, several justices —
including Sandra Day O'Connor, Byron White,
and John Paul Stevens — agked whether
Lucas's failure to exhaust his administrative
remedies means the case wag not “ripe” for the
Supreme Court to decide. When Lucas’s lawycer,
A, Camden Lewis of Columbia, 8.0,, answered
by saying the South Carolina high court had
been willing to decide the case, While shot back:
“T'nat doesn’t seitle ripeness for us.”

But two of the court’s most property-rights-
minded members -— Chief Juatice William H.
Rehnguist and Justice Anfonin Scalia — coun-
tered the idea of returning the case to South
Carolina courts without, & decision on the main
issues. Scalia argued the justions had discretion
whether to invoke the ripeness doctrine, while
Rehneuist said that in any event, Lucas's inabili-
ty to usc his land for two years could entitle him
to compensation for that period despite the 1920
legisialion. Rehnquist wrote the Supreme
Court's 1987 ruling in First Linglish Evangelical
Lutheran Ghurch v. Counly of Los Angeles, 482
11.8. 304, which ratified the concept of a “tem-
porary taking,”

Both Marzulla and Stono predicted the court
would eventually set the procedural issue aside
and reach the question of how to weigh land use
restrictions against property rights. “It's pretty
olear they're going 1o say somothing,” Stone
said, “They're looking for some limits, but they

didn’t find the answers they wers looking for.”

The court’s decisions on the issue over the
years have been muddled. In Pennsylvania Goal
Co. v. Mahon, 260 US 393 (1922) by Justice
Oliver Wendell Holmes, the court first declared
that in some cases regulation could “go too far”
and amount to a taking of private property
requiring compensation under the Constitution,
In 1978, Penn Central Transportation Co. v.
New York City, 438 U.5. 104 (1978), the court
listed three factors to determine whether land
use regulation amounted to & taking: the eco-
nomic impact of the regulation, the regulation’s
interference with reasonable investment expec-
tations, and the character of the government
action, Two years later, in Agins v, City of
Tiburon, 447 U.S. 255 (1980), the court phrased
the issue differently, saying a taking could result
if a regulation “docs not substantially advance
legitimate state interest .. . or donios an owner
economically viable use of his land.”

Lucas's lawyer, Lewis, cpened by saying that
was exactly what had happened to the beach-
front lots that Lucas had paid $975,000 for, Bus
ke was promptly challenged by Justice Harry
Blackmun, the court’s most vocal defender of
environmental regulations.

“You feel it was completely worthless?”
Biackmun askeg. After Lewis said yos, Blackmun
continued: “Would you be willing it 10 give to
me?”

After brief laughter in the courtroom, Lewis
at icast parlly recovered. “If there are taxes
owed, yes, I'd be willing to give it to you,” he
s4id. )

Lewis also found himsell challenged by Jus-
tice Anthony Kennedy, who appeared to dofend
the beachfront restrictions by asking whather
the government aouid ban building it a residen-
tial subdivision after the discovery of an, earth-
quake fault in the area, “Why can't the state say

. that this is now a very dangerous place Lo
build — dangerous to its ewners, dangerous to
the public?” Kennedy asked.

In his turn, the coastal council’s lawyer, C. C.
Harness [, was pressed by Scalia to detail the
harms that the beach conbrois were aimed at
preventing, 1larness listed the threat of beach
erosion and storm-broken water and sewer
lines, bus Scalia was unsatisfied. “Fhat’s encugh
to prevent all building engively?” Scalia asked —
and then neted that those risks had not provent-
e other property owners from. building houses
all along the beachtront,

The court’s newest justice, Clarcnee Thomas,
was the only member not to ask questions dur-
ing the argument, Proporty-rights advocates
expect, him to line up on their side along with
Rehnguist, Scalia and perhaps O'Conuor.
Kennedy's questions appeared to atign him with
tirco justices — Stevens, Blackmun and White
— who joined in 1987 in upholding a Penngylva-
nia law limiting subsurface coal mining in order
to protect huildings from subsidence. Keystone
Bituminons Goal Assn, v. DeBenedictis, 480
{1.8. 470.

That could leave the swing vote with Justice
David Secuter, who has.nol participated in any of
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the previous property-rights cases: During his
guestioning of Lucas’s lawyer, Souler appeared
receptive to the state’s argaments for controlling
heach development.

Stone said she and other muonicipsl attorneys
felt encouraged after the courtreom session, but
she was still prepared for a ruling narrowing the
permissible scope of regulation — for éxample,
hy a tighter definition of public nuisance.
Marzulla said she and other property-rights
advocates also believed that the key issue for
the court could be the standards for defining
nuigances. She snggested the court might adopt
something like & “tloar and present danger” test
for nuisance law, looking to sec whether the
danger is definite rather than speculative and
how severe the harm is.

Fur property rights groups, the [ucas case
gainod added significance after the justices had
4 §trong negative reaction to a second cuse
seeking to expand legal protections for property
owners ggainst development restrictions.

In that case — PFY Properties Inc. v.
Rodrignez, 91-122 — a dovelopment cempany
filed a claim under federal civll rights law aftor
Puerto Ricans' authorities denied a building
permit for constiuction of a resort hotel. Two
lower federal courts dismissed the suit,

When the ¢asc was argeed before the
Supreme Gourt Feb. 26, several justices chal-
lenged the development company's lawyer’s
grgument that the denial of the peemit violated a
property right protected by federal law. “It is
totally unclear to me,” 0’Connor said at one
point, “what property it is you say has been
takon.” :

The court dismissed the case without an
opinion on March 9, sa;ymg thal revicw h’ld hocn

“improvidentially granted.” £

l The Case:
Lucas v. South Carolina Coastal Council,
91-4563

W The Lawyers:
For property owner David H. Lucas: A.
Camden Lewis, (803) 771-8800. - -
For South Carolina Coastal Councit: C. C.
Harness 1, (803) 744-5838

" For Defenders of Property Rights (amicus):
For California cities and counties (amicus):
Katherine E. Stone, Freilich Stane Leitner &
Carlyle, (310) 444.7805. ' '

Kenneth Jost, former editor of The Tos Angeles
Daily Journal, is a free-lapce legal affales jour-
nalist in Washington.

tutionally discriminates against new property :

ownars by taxing their property at full market
value while limiting assessments of old property
oWnars.

At least four justioes elearly signaled their
reluctance o overrule local property tax
schemes despite the wide gap in California
between taxes on newly puréhased property and
taxes on property owned hefore Prop. 13°s
enactmens in 1978.

“We don't throw out taxing schemes hecause
a large number of peopie are going to be hurt,”
Chief Justice Willlam H. Rehnguist said in a
comment echoed by three other justices; Sandra
Duay O'Conner, Antenin Scalia and David H.
Souter.

Only Justice John Paul Stevens voloed
qualms about the measure. “You've got ncigh-
hors who get the same benefits from the stale
bul pay lower taxes,” Stevens said. “Thers's
something counter-intuitive ahout that.”

Los Angeles lawyer Carlyle W. Hall Jr. —
representing homeewner Stephunie Nordlinger
— said Prop. 13 allows the owner of a Beverly
Hills mansion assessed at pre-Prop. 13 levels to
pay lower taxes than the owner of a modest
Venloe bungalow assessed at ourrent vaiue. The
high tax burden, he said, fails on new homebiny-
ers who are already “stretched” by high mert-
gnges,

But Rex Lee, a former U.S. solicitor general
who deferdod Prop. 13 on biehalf of L.A. Couaty
Assessor Kenneth Hahn, said the measure
ensures homeowners won't lose their homes
because of rising taxes. And he warned the jus-
lices that striking down Prop. 13 would invite
more constitutional litigation over property tax
systems. “It’s going to make Sherman’s march
through Georgia look Tiké a Sunday pienie,” he
said,

The court’s decision is due by the end of
June.

M The Case: Nordlinger v. Hahn, 90-191 2

W The Lawyers:
For Nordlinger: Carlyle W. Hall Jr., 310)
470-2001.
For L.A. County: Rex Lee, (202) 736-8000.
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Supreme Court Appears Cool
To Proposition 13 Challenge

The 11.8. Supreme Court gave a chilly recop-
tion Keprary 25 to 4 Los Angeles homeowner's
claim that California’s Proposition 13 unconsti-

FLOPALENT

Nollan Analysis Doesn't Apply
To S.K 'Fransit Impact Fec

San Francisco’s transit impact fee should not
he subjected 1o the hejehtencd judicial serutingy
used in the (.S, Supreme. Court's rling in Nol-
Ian v. California Goastal Commission, 483 11.8.
826 (1087), the First District Court of Appeal
hés ruled.

Inn & unanimous ruling, a three-judge pancl of
the First District conoluded that the Nollan anal-
ysis should apply only in instances when a
potential “taking” invelves actual physical pos-
gession of the property, rather than merely the

imposition of a regulation.

Courts have long stated that land-use regu-
lations must “substantially advance” a “legiti-
mate governmental interest” in arder to be valid.
In the landmark: Nolian case, the U.5. Supreme
Court declared unconstitutional a Coastal Gom-
mission demand that a property owner grant a
beach access easement in exchange for a devel-
opment permit. The Nollan ruling seemed to
place a greater burden on governments —
requiring not merely that a regulation advance a
governmental interest, but that the regulation be
directly related to the specific governmental
interest which gave rise to il.

In a case involving the Levi's Plaza office
huilding in San Francisco, however, the Gourt of
Appeal concluded that this heightened serutiny
should not be applied to regulatory takings
cascs, The court reliod heavily on the Ninth U.S.
Circuit Court of Appeals ruling in Comimercial
Bullders v. Sacramene; 941 F.2d 872 (1091),
which concluded that this heightened level of
sersiny showld be applied only in cases of “pos-
scssoTy taking” — that is, when a taking of
property has occurred in the form of physical
oceupation, (GPEDR, September 1991)

The transit impact fee was chalienged by the
builders of Levi's Plaza, a five-story office build-
ing construoted along the waterfront near down-

town San Francisco, The fee, which calls fop-~
payment of $5 per square foot on downtows,

ollice space, was imposed after Levi's Plaza was
approved by the planning commission but before
the building received its certificate of comple-
tion. When the city demanded payment, the
building owners paid the $3.1 million fee into an
escrow account under protest.

The California Supreme Court has already
ruled that the transit fse could be applied to pro-
jects that were under constructien ab the ime
the fee was passed, because the approval of
‘projects was conditioned on the developers par-
ticipating in such a financing scheme. (Kuss

Bujlding Partnership v. City and Couaty of San

Frannisco, 44 Gal.3d 839 (1888).)

In arguing that the heightened scrutiny test
from Nollan should apply to the Levi's Sguare
situation, the developers relied on Lthe Gourt of
Appeal ruling in Bixe! Associates v. Gity of Los
Angeles, 216 Cal.App.&d 1208 (1989), which
held that a fire hydrant fee ordinance was a spe-
ial tax in violatien of Proposition 13 because it
did not contain necessary constitutional safe-
guards to crealo a skrong “nexus,” o connoc-
tion, between the new development and ihe fee
in question. Bixel is often cited by developers in
nexus cases because it is onc of the few
instances where a California appellate court has
struck down a foe based on a nexug issue, But in
Lhis case, the Court of Appeal disregarded the
Bixel case hecduss it dealt with Proposition 13,
not with takings law.

The Court of Appeal also rejected bevm'a\
other arguments by the Levi's Square develop-
ers, The developers argued that the condition of
the project’s building permit that required par-
ticipation in a financing scheme did nob cover
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the transit fee, which the court concluded was
untrue. Finally, the developers argued that
Levi's Square should not have been subject. to
the fee booause the project was not located
downtown. However, the: Gourt noted that the
developers had stipulated that-the project 18
within the geographic dcmmt(mm area ag defined
by the ordinance.

B The Case: Blue Jeans Equities West v. City
and County of San Francisco, No. A051758,
91 Daily Journal D.A.R. 1557 (February 4,
1992).

W The Lawyers:

For the developer: Howard Eilmar, Eliman,
Burke, Hoffman & Johnson, (415} 777-2727.
For the City: Tobert M. Reitzes, Deputy City
Attorney, (415) 564-4283.

Hayward School Fees
Upheld by Appellate Court

The Hayward Unified School District’s devel-
opment fee structire has been upheld by a Gourt
of Appeal panel in San Francisco.

Garrick Development, Co. had challenged the
fees on both statutory and constitutional
grounds. Garvick’s principal argument was that
the Tees were an illegal special tax under I’ropo-
“ggition 13 because they excecded the reasonable

acost of providing the necossary school facilities.
jarrick dlso claimed that the fees violated the
previsions of the state law on exactions and
fees, commonly known as AB 1600, and that
they amomied to an ungonstituticnal taking of
property. The Firsl District Gourt of Appeal
rejectod all arguments. '

Hayward imposed the fees under the 1986
Schoeol Facilities Act, which permits schoo! dis-
trict 10 imposc fees on now development (origi-
nally $1.60 per square foot for residential units,
25 cents per square foot for non-residential
unite, and adjusted for inflation each year since)
it a need for new facilitios is dogumented. Gar-
rick paid the fees under protest.

Alameda County Superior Court Judgs
Joanne C. Parrilii rejected Garrick’s arguments
that the [se constituted 4 special tax. But a
unanimous throe-judge panel affirmed Parrilli's
decision,

Hayward based its fec on a study by Urban-
plan, which conoluded that new school facilities
would cost about $3 por squars foot for all new
residential projccts over the nexl 20 years, Gar-
rick argued that the fee structure was faulty
hecause it was not derived from specific plans
for construction of new school faciiitics thal
would be required as a rosult of the new devel-
opment. Without these specific plans, Garpick
argued, the sehool districl could not determine

awhether the fees exceeded tho “reascnabls cost”
ppf the facililies — a requiremenl. for the fees 1o
pass muster under Proposition 13.

The Court of Appeal rojocted Garridk’s argi-
ment. The court said that neither the law nor
case law require 4 specific building proposal.
The court noted thal Garrick’s concerncd

seemed to be that the school district would ool-
lect the fees but riot use them for school con-
struction; hewever, the court also pointed out
that this is not permitted under AB 1600, which
requires unused funds to be refunded. “With
that ongoing mechaniam in place to guard
against unjustified fee retention, there is no rea-
son Lo think that the Legislature meant to
require school boards to make a concrete show-
ing of all projected construction when initially
adopting a resolution,” the court wrote.

Garrick alse attacked the fee structure on
the grounds that it did nes conform to the
requirements of AB 1600. Because AB 1600
(Government Code §66000 et seq.) says thal the
school district must identify the “purpose” of the
fes, the “use” to which it will be put; and the
“reascnable relationship” between the project
and the use, Garrick argued that the school dis-
{rict had to include site-specific information on
what, building projects it woeuld undertake.
Again, the court rejected this argument. “The
Legislature was apparently satisfied that a need

for new school facilitios based: generally on pro-

jected new residential development was nexus
enough as a matter of law, without a need for
caso-by-case adjudication, so long as fees did
not exceed the prescribed maximum rate,” the
court wrote. 1

MW The Case: Garrick Development Co. v.
Hayward Unified School District, No.
A051182, 92 Daily Journal D-A.R. 1676
(February 5, 1992}

B The Lawyers:

For Garrick Development: David Lanferman,
Varni, Fraser, Hartwell, Lanferman &
Rodgers, {510) 886-5000.

Fer Hayward Unified School District: Priscilla
Brown, Breon, O'Donnell, Miller, Brown &
Dannis, {415) 788-4999,

Modesto Can't Impose Condition
After Approval of Vesting Map

The City of Modesto can’t charge escalated
development, fees from the Kaufman & Broad
homebuilding company hecausc K&B had
obtained a vesting tontative map on the project
in question, the Wifth District Court of Appeal
lis raled.

The case revolves around conditions
attached to approval of a 228-unit subdivision
heing buill by Kanfman & Broad in Modesto.
Seeking 10 nail down development rights, K&B
askod the city for a “vesting tentative map”
under the subdivision map aet, which pmwdus
dovelopers with vested rights.

In its Teport to the planning commission in
1088, the city staff recommended that a condi-
ton be attached to the vesting tentative map
requiring that K&B pay the “eapital facilitios [ee”
it place at the time the building permit 18 issued,
rather then locking the fee in at the time of tho
profect’s approval. This condition would have
permitted the ity to increase the capital facili-
tics fee in helwoen the time of developmoent

approval and the time building permits were
issued. While K&B's application for a vesting
tentative map was pending, the oity adopted a
policy of demanding such an escalator clause on
all vesting tentative map applications.

When the Modesto Planning Commission
approved the vesting tentative map on the K&B
project in October of 1988, however, it deleted
this particular condition. According to the court
ruling, a K&B representative apparently per-
snaded a city staff member that the the city poli-
¢y should not apply to the K&B project, since
K&B’s application for a vesting temative map
was filed in July of 1968, prior to the change in
city policy.

Fifteen months after the vesting tentative
map was approved, K&B applied for the first 19
building permits in the subdivision. In the mean-
time, however, the city had ingreased the capital
facilities fee from $1,434 per unit to $4,890 per
unit. This change increased the overall fee for
the 228-unit subdivision from $327,000 to $1.1
million. The city refused to issue the building
permits until K&B agreed to pay the higher fee,
and K& sued. :

* (n appeal, the court, considered the question
of whether additional conditions may be imposed
after issuing a vesting tentative map under Gov-
ernment Code §66408.1, which restricts the cir-
cumstances under which such post-hoc condi-
tions may be imposed. The city argued that the
section is ambiguous and should be interpreted
to give the city maximum flexibility 1o avoid
financial hardship. The court ruled that another &
provision, §65961, prevenis the city from
imposing post-hoc eonditions that it could have
1mposcd al, the time of approval.

"The city could have approved Kdufmdn &
Broad’s vesling tentative map subject to a con-
dition that Kaufman & Broad pay the capilal
[acilities fees in effect when its building permits
issued,” the court wrote. “Its lailure to do so
barred il ander section 66961 from subscquent-
ly imposing that condition.” 33

B The Case:
Kaufman & Broad of Northern California Inc.
v. City of Modesto, No. F015916, 82 Daily
Journal D.A.R. 1385 (January 30, 1992}

B The Lawyers:
For Kaufman & Broad: David Lanferman,
Varni, Fraser, Hartwell, Lanferman &
Rodgers; {510) 886-5000.
For the City of Modesto: Laury L Dowd,
Deputy City Attorney, {209) 577-6284.
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ASSESSVENT DISTRICTS

Metro Rail Voting Scheme
Upheld by Supreme Court

"The California Supreme Court has upheld the
constitutionality of a Los Angeles Metro Rail
assessment district that permits only commer-
glal property owners ta vole on the assessments.
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On a 5-2 vote, the court overturned a ruling
by the Second District Court of Appeal, which
declared the assessment scheme unconstitution-
al because 1t dpes not permit residential proper-
ty owners and non-property owners who are
affgcted by Metro Rail to vole on the assess-
ment.

I a long and complicated ruling, Justice
Armand Arabian said that the Metro Rail voting
scheme feli within a narrow exception to consti-
tutional equal protection guarantees and based
his decision mostly on two precedents dealing
with water districts. Justice Joyce Kennard
issued a strongly worded disgent, which was
joined hy Justice Stanley Mosk.

The Southern California Rapid Transit Dis-
trict hoped to raise $130 million from the two
assessment districts in question, which would
finance ahout 11% of the $1.26-billion cost of
Metro Rail's first phase, a 4.4-mile leg from
Union 3tation to Wilshire and Alvarado. Under
the assessment plan, commercial property own-
ers within walking distance of five Metro Rail
stops were 1o pay 30 cents per square foot
annually. The justification for the assessment
was RTD's contention that property valucs
wotld rise in the vicinity of Metro Rail stops.

The first assessment bills went out to proper-
ty ownors in late 1986, with a $200 million hond
issue planned for 1987, Since then, however,
compercial property ownezs have waged a iong
war against the assessments. Under pressure
from the property owners, RTD decided in 1887
to defer collection of the assessments for five
years. (CPEDR, April 1987.) RTD still planncd to
go ahead with the bond issue, bui when RTD
Secrctary Telen Bolen balked, the agency sued
her, touching off a legal battle that has s far
lasted three years,

In upholding the censtitutionality of the vot-
ing scheme, the Supreme CGourt concluded that
lhe scheme falls within a narrow legal exeeption
Lo the *one-person, one-vote” rule laid down by
the U.8. Supreme Court in the landmark case of
Reynolds v. Sims, 377 U.S. 533 (1864). Quoting
another 1.8, Supreme Court case (Avery v. Mid-
land, 390 U.S. 4747 (1868)), the court said that
the one-person, one-vote mile need not apply in
the case of “a speciai-purpose unit of govern-
ment assigned the performance of functions
affecting definable groups of constituents more
than othor(s).”

The Supreme Gourt ma]omy then relied on
two water distriet cases which it determined is
analogous to the Metro Rail situation. In Safver
Land Co. v. Tulare Water District, 410 U.S8. 719
(1073), the U.8. Supreme Court affirmed the
constitutionality of a water district voting
scheme in which the right to vole was based on
property ownership. In Bafl v, Jaes, 451 1.8,
355 (1881), a case from Arizona, the court
again affirmed the constitutionality of a proper-
Ly-basaed voting schomo for a water district,
even though tho water district was a producer of
hydro-electricity consumed throughout the state.

Noting that the entities administering the
voiing scheme were the assessment district, not

the RTD; Arabian wrote: “{W)e are satisfied that
the governmental units at issue lack the indicia
of ‘general governmertal powers.’...” And Arabi-
an also found that the voting privileges should
not be expanded to all residential property own-
ers and residents of the area because “nenvoting
rosidents of the assessment districts have no
specific beneficial interest in the proceeds of the
assessments distinguishable from that of every
other resident of the multi-county area ¢ompris-
ing the transit districts.”

In her dissent, Kennard said that Arabian’s
conatusion that RTD was not the constitutionalty
releévant agency “is fundamentally erroncous
and, indeed, senseless,” because RTD imposes
and- collects the assessments and also congucts
the election. Regarding the question of who ben-
efits from the assessment, she wrote: “The

transportation service that the SCRTD provides -

is not distributed according to land owncrship
but is available t¢ all who choose to ride its
trains. Although the building of 4 rail mass tran-
sit system provides special benefits to some
landowners, these benefits are incidental to the
rapid transit district's primary purpose,” '

M The Case:
Southern California Rapid Transit District v.
Bolen, No, 5015986, 92 Daily Journal D.A.R.
1497 (February 3, 1992),

B The Lawyers:
For Helen Bolen (defendant-appellant):
Marilyn L. Garcia, Brobeck, Phleger &
Harrison, {213) 975-1415. .
For RTD {plaintiff-respondent): Vincent J.
Marella, Bird, Marella, Boxer, Wolpert &
Matz, (310) 312-0300.
For Atchison, Topeka & Santa Fe Railway
Co. {intervenor): John R. Shiner, MacDonald
Halsted & Laybourne, (213) 892-7300.
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Approval of Single-Family Home -
Doesn't Require CEQA Review

A single-family home in Ukiah is exempt from
review under the California Knvirenmental Qual-
ity Act, according 10 a new ruling from the First
Distriot Court of Appeal in San Francisco.

A citiven group, the Association for the Pro-
tection of Fnvironmental Values in Ukiah, had
challenged the city's determination that the sin-
ple-family home was cxempt from review under

- (FEOA. Under the CEQA Guidelines, a single-

family home can be subject to environmental
review if certain “upusual circumsianoes” exist.
However, the appollate court found that no such
circumstances oxisted in this case and upheld
the city’s decigion to categorize the house as
exempt,

The home of Bill and Tami Rainer — appar-
ently being constructed on the [4st vacant lot in
an otherwise built-out neighberhood — has
apparentty been comirgversial in Ukiah since it

was first proposed. Unlike most single-family
homes, their house required a “site deveicpment
permit™ because the lot width at the building
sethack line is 561 feel, rather than the 60 feet
required by locai ordinance. The permit was
denied by the planning commission, but that
action was overturned by the city council. Later
the permit was revoked because during con-
gtruction it became apparent that the honse was
32 inches higher than appreved. During con-
strugtion, the Rainers redesigned the roof struc-
ture to redice the height of the building.

Nevertheless, opposition from the Rainers’
neighbors continued. After organization into the
Association, the neighbors sued, charging that
the cily had erroneous declared the project
exempt from CEQA. But Mendocino County
Superior Court Judge Eric Labowirz ruled in
favor of the oity, and the Court of Appeal
affirmed his ruling.

On appeal, the neighbors tried to argue that
the Rairers’ house fell within the exceptions
contained in the CEQA Guidelines for “Class 3"
oxemptions such as singlo-family homes. (CEQA
Guidelines, Seotion 10800.2.) The three excep-
tions are unusual location, cumulative impact,
and significant effect.

The court rejected this argument. With
regard to the “significant effect” exception,

which both sides fooused on before the Gourt o{i' -:

Appeal, the court wrote: “There is no evidenct:

presented that construction of a single-family”

dwelling on this lot .... would adversely affect
the environment of persons in general, More-
over,-the height, view, and privacy cbjections
raised by the Association impacted only a few of
the neighbors and were properly considered by
City in connection with its site development per-
mit approval, along with other aesthetic consid-
erations.” _

The: Association also argued that tho ity did
not, make proper findings in declaring the home
exempl from CEQA review. However, the court
rejected that arsument as well, saying that the
city's action fell under a section of CEQA (Public
Resources Code §21168.5) that does not teguire
a hearing or findings. {The city argued that its
decision Lo exempi the project from CHQA
review was a deoision separate from the deci-
gion on the development permit and that no
hearing was required.) The city did combine the
CEQA determination and the development per-
mit decision and did hold a public hearing. But
the Courl of Appeal said that just because the
hearing was held did not mean it was required
by law, O

M The Case:
Association for the Protection of
Environmental Values in Ukiah v. City of
Ukiah, No. A0B1104, 92 Daily Journal D.AR..
744 (January 17, 1992), {
B The Lawyers:
For the Association: Jared Carter {(707) 462-
6694,
For the City of Ukiah: David J. Rapport,
(707) 462-3825
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Orange County Judae OK's EIR for ol

Environmentalists Likely to Sue Again
When Federal EIR Is Approved

Environmentalists have lost the latest round in the court battle over the
San Joaguin Hills tollway in Orange Gounty.

On February 26, Orangs Gounty Superior Gourt Judge James Gray gave
his blessing to additional environmental impact analysis prepared by the
Orange County Transportation Corridor Agencies. Gray's actlon means that
conssruction.on the tollway can proceed, although environmerital groups are
expected to appeat Gray's order.

At a court, hearing in October, Laguna Greenbelt and three other envi-
ronmental groups asked Judge Gray 10 overturn the certification of the San
Joaguin Hills environmental impact report. Gray declined to do so, but he
did order ihe TCAs — the leaal entity actually constructing the toll road —
to revisit several issues addressed in the EIR, including air quality, wet-
lands, and the possible impact of the toll road on growth in nor'th_em San
Diego County.

The transportation agendy qubacquemly commissioned additional study

by LSA Associales on all issues, Bub the environmental groups returned to -

Judge Gray with more complaints. In particular, the environmentalists said
thai the new LSA study revealed new air-quality problems. But at the
Fehrirry 26 court hearing, Judge Gray declined to grant the environmental-
ists’ request for a supplemental EIR,

The San Joaquin Hills tollway is one of three proposed new highways
bung planned for southern Orange Gounty by the TCAs, a joint powors
! autherity. The 17-mile San Joaquin, which will connect Newpart, Beach with

i San Juan Capistrano, has been particularly controversial booanse it would

cut ueross Laguna Canyon, & pristine canyon near Laguna Beach that has
become the foous of environmentalist concern, Cost of the San Joaguin is
expected 1o be about $800 mitlion.

Part of the environmentalists’ complaint about the San Joaguin Hills
project has to do with the facs that the TCA certified the EIR under the Cali-
fornia Environmengal Quality Act last spring, while the environmental
impagt statement required under federal law still has not been completed
The federal Environmerital Protection Agency has been unusually ageressivo
inl raising environmental concerns about the San Joaquin Hills project.

AL the court hearing, environmentalists emphasized that LSA’s new
environmental study showed that, carbon monoxide problems at three inter-
sections would be worse if the toliway were built than if it were not. TCAs
lawyer John Flynn countered by arguing that under both the state and fed-
eral Clean Alr .Acts, the air-quality impacts of highway projects must be
viewed in total, rather than intersection by intersection,

Although Gray stated that “as a citizen, this project saddens me,” he
riled in favor of the TGAs. He called the EIR “not perfect,” but said the
agency had done sufficient environmental review to allow the project to
move forward. ’ )

[n addition to appealmg Gray's ruling, the environmental groups are
expacted to file a Tawsuit in U.S. District Gourt in Los Angeles when the
TCAs approve the federal envirenmental impact statement.

B Contacts:
Mark Weinberger, lawyer for Laguna Greenbelt, (415) 552-7272,
Johin Flynn and Rob Tharnton, lawyers for the Transportation Corridor
Agencies, (714) 835-9000. .

Little Progress n Endangered Species Tals

Continued from page 1

large landowners are expected to urge Lujan to do so
Thes Wikson Administration embarked on its “Natural Communities Gon-
sorvation Planning” process for coastal sage sorub last fall; after urging the
state Fish & Game Commission to.deny a petition 1o consider listing the
gnatcatcher as endangored under state law. The NCCP prooess is supposed
to allow state and federal officials vo. “get ahead of the curve” on
endangered species in the coastal sage scrnby habital — a
typo of vegetation found in Orange, Riverside, and. San
Iiego countics that is home not only to the gnatcateher -
b also to dosens of other species that may be listed
as endangered over the next few years. Speaking
before the Fish & Game Cominission last fall,

“Envzronmenmhsts
continte to belzeve

tutional “taking” of property.

« Both landowners and local governments have quibbled over the condi-
tions for “enrollment”™ — a process by which they would, in essence, com-
mit; themselves to protecting all coashal sage scrub habitat for the duration
of the negol;latmnb ’

Enviranmentalists continus to betieve that the Wilson Administration
should have supported a listing for the gnatcatcher last fall as the best way

of motivating large landowners to negotiate in good faith. But somo
environmentalists fear that the building industry may be
usinig its clout with Wilson to slow the Resources Agency

" ¢ down. “I keep saying; list the bird-and then-this thing
wil} have a driving force behind it, but nobody
helieves me,” said Dan Silver ‘of -the Endangered

Habitats Coalition. “T think Mike Mantell is well-

Eesources Undersecretary Michasl Manlell

that the Admzmstmtzon

promised, in exchange for not listing the ghateatch-
er, the state would hit certain “milestones” in the
NCCP process — the first one being the crealion of

Resources Secretary Douglas Wheelor con-
tinues to insist that the state had to oppose listing
-the gnatcatcher or else the huilding industry would

intarim controls for the destruction of coastal sage serub.

That promise was cnough to bring three environmental
groups 10 the negotiating table — NRDC, the Nature Conservaney,
and the Endangerod Habitats Coalition. But the negotiations quickly bogged
down over gcientific details — and over the interim controls Maniell had
‘promised. In particular, three problems arose:

* A solentific advisory pancl said, it_needed more survey information
ahout coastal sage sorab — an expensive and Lime-consuming propesition.

« Irominent land-use lawyer Fred Bosselman, who was hired by the
Resources Agency tc work on the issus, expressed concern that without a
scientific rationate, any Interim controls could be constried as an UNoonsti-

should have supported
a listing )

" not have participated in the negotiation. “We didn't think
we could get the builders to the table any other way,” Wheel-
er says. “They had very little to gain by negotiating after the fact.

They wouid sooner have gone to the courts than to have sat down.”

And meanwhile, Wheeler and his staff say that the nogoliations are
beginning to make progress. Carol Whiteside, an assistant resources secro-
tary, said that a mecting in San Diego in late February drew more than 50
people, inluding representatives of all major landewners and all local gov-
ernments in the thros-county aren, Whiteside said local governments are
now considering a propesal to elevate the elimination of coastal sage scrub
to the status of a “significant” environmental impact 1

intentioned, but some people say he's being used.” .




Sacramento Project Rejected

Opponents Called Centrage Development
'The Wrong Project in the Wrong Place’

A controversial high-rise project close to downtown Sacramento has
been rejected by the city coundil by a 9-0 vote,

Develapers of the Centrage project promised & “Ruropean-style pedes-
trian-friendly enclave,” and business and labor leaders supported it as a
generator of both johs and tax revenue. Bul oty plamners and East Sacra-
mento neighborhood groups attacked the project as oo big and located in
the wrong place. '

‘Centrage was proposoed for a 48-acre fruit orchard aigng Business 80, a
freeway just east of downtown Sacramento. Developer James Lennane, who
hought the property at a tax sale in 1983, propesed & 1-million-square-fact
office development, divided among five towoers, a retail center of 340,000
square fees, and 1,200 hiousing units. (Lormane recently made a fanciful run
for the Republican presidential nomination in New Hampshire, hut he was
avershadowed by Pat Buchanan, to say nothing of George Bush.) '

In negotiations with the city, Lennane chopped: his project dewn by
aboub 25% across the hoard and also reduced the height of the office tow-
ers. For example, a 26-story office lower was reduced Lo 19 stories. The
Sacramento Planning Commission approved the revised project; last fall hy a
vota of 6-3. :

During the winter months, however, the Centrage project ran into
intense opposition from Eagt Sacramento’s neighborheod leaders, the city
planning staff, which claimed among other things, that the office and retail
portions might suck business away from dewntown. Q

In Brief

Votars in Solvang have passed Measure B-92, clearing the way for con-
struction of the so-called “Duff Mesa™ project on one of the city’s Jast pieces
of open land. The project calls for 66 homes on the 68-acre parcel of land,
with 16 acres of land decded to the city for open space....

The San Francisec Chamber of Commerce is demanding a relaxation of
Proposition M, which restricts downtown office genstrugtion 1o 475,000
square feet per year. Under the Chamber's proposal, Prop M calculations
would not include all government, port, and redevelopment bulldings: build-
ings previcusgly approved; and the entire Mission Bay project. Gitizen
activists said the relaxation was 0ot necessary, given the faok that the cily
carrently has a 13% office vacancy rate....

The City of Sagramento has scrapped its proposed settlement with
Mutual Life Tnsurance Co, of New York over the Hyalt Regency Hotel. The
oity was plarming to pay $13 million t¢ MONY to rid itself of all future finan-
cial obligations on the project, but MONY then initiated foroclosure prooced-
ings on the project.

Burbank is pursuing the possibility of constructing a sports arena. The
cify councli has agreed to an oxchisive negotiating agreement with Lewis
Wolft, owner of the Burbank Airport Hiton, and investor Wayne Rogers,
best known for his acting role on the TV series MFAFSH]L. .

The Huntington Beach Gity Gouncil hus ordered homeowner Fmad Ali
Hassan to fear off the Lop story of his home. Tho city approved & three-story
home but now says Hassan's building excecds the area’s 30-Toot helght
limit by six faeet. What does the homgowner say? “They just can't come and

Gestroy someshing deautiful like this,” he told a reparter {or the Orange-
County Rogister. (A . ‘.\, .

March

B 16: Babel or Breakihrough: The West Hollywood Urban
Design Conference. Sponsor: City of West Hollywood,
Call: (310) 864-7470. ‘ :

B 17-21: 12th Inlernational Making Citics Livable Conference,
San Francisco. Sponsor: Center for Urban Well-Being, Call: (408
626-9080,

B 20: Cultural Resources: Impact Assessment and Mitigation.
Davis. Sponsor: UC Davis Extension, Gall: (9 16) 767-8887.

6: The California Fnvironmental Quality Act: 1992 Review
and Update. San Frapcisco. Sponsor: UG Berkeley Exiension.
Call; (510 642-4111. -

B 26-27: Achieving a Jobs-Housing Balance: Effective Land Use
Strategy or Unworkable Market Intervention? San Franoisco.
Sponsor: Lincoln Mstitute of Land Pelicy. Call; (800) LAND-UISE..

W 26-27: Enyironmental Protection: Planning, Law, and Design
onidelines, Phoenix, Sponsor: AICP. Call: (312) 955-8100.

April

W 1: Assessing Land Use and Growth-Inducing Impacts. Davis.
Sponsor: UC Davis Extension, Call: (916) 757-8887.

W 2: CEQA Update. Los Angeles, Sponsor: UOLA Extension Public
Policy Program. Call: (310) 825-7885.

M 3: Zoning and Planning: A Tlow=~To Course. Davis. Sponsor: UG
Davis Fxtongion. Call: (916) 767-6887.

W & CEQA: An Advanced Seminar. Davis. Sponsor: UG Davis
ixsension. Call; (916) 757-8887. i

W 9 Hahitat Conservation Planning for Endangered Species.
Qakland. Spensar: ABAE. Call: (510} 464-7964.

B 10: Understanding Grading and Drainage Plans. ban

- Frangisco. Sponsor: UG Berkelcy Extension. Gall: (R10) 642-4111,

B 10: A Return to Tradilion: Designing the Changing Suburb,
with Peter Galthorp. Ontario, Sponsor: APA land Empire
Section, Call: {714) 386-0200,

B 14: Assessing and Mitigating Farmiand Impacts. Oakland.
Sponsor: ABAG. Call: (510) 464-7964.

B 23-26: California Preservation Gonference. Eurcka. Sponsor:
California Preservation Foundation. Gall: (510) 763-0972,

B 23-26; Association of Environmental Professionals State
Conference. San Dicgo. Sponsor: ARP, Calk (G1¢) 528-9090.

B 24 Subdivision Map Act. Davis. Sponsor: UC Davis Extension,
Call: (916) 757-888T.

W 24 Challenging the Dogmas: Symposiutn on Density.
Burbark. Sponsor: L.A. Scction/APA. Call: (213} 622-4443.

B 27 Endangered Species: Practical Approaches to Resolving
Conflicts. Davis, Sponsor: UG Duvis Extension, Gall: (916) 757-
8687,

B 79: Farmlands: Impact Asscssmont and Mitigation. Davis.

© Sponsor: UG Davig Extension. Gall: (316) 7HT-8687.

W 70: Advanced Subdivision Map Act Law. Ventura. Sponscr: e
Santa Barbara Fxtension. Gall: (805) 803-4200.
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Stephen Svete

Sacramento Grows Out, Not Up

i notwithgtanding, the metropolitan Sacramento area is sprawling
kL outward in a pattern reminiscent of its south state nemesis,
according to recent data releasad by the Department of Finance.
Sacramento is growing, and growing fast. In raw numbers, the
Capital county ranked sixth in the state in population increase
between July 1990 and July 1991 when it gained 36,600 people.
Imterestingly, its rank . )
among all the stale’'s

E ocal sentiment, against 1.os Angeles-style suburban development

plan for the Caivine/Highway 99 site was being drafted to require ori-
entation (o a planned extension of the RT light rail. The dream of a new
kind of metre arsa was being stoked. :

But the numbers point to a different future, With the counties sur-
rounding Sacramento joining the ranks of the fastost-growing in the
State, the dreams of a future urban ecotopia-on-the-delta are being
replaced with the more familiar images of jammed frecways and

paved-over agricultural

couniies it terms of per-
centage change was a
middling 22nd.. Bub the
real story lies in the
arowth rates for the sur-
rounding arca.

Of California’s 10
fastest-growing large
counties (more than
100,000 people) in 1991, .
four of them can be
linked to Sacramento’s
growth (L1 Dorado, 5.5%;
Placer, 4.8%; Solano,
4.6%; and Yolo, 3.6%).
What's more, of tho ten
fastest-growing small
counties (fewer Lhan
100,000 poople), four of
them can be linked to the
Capltal's growth (Culay-
eras, T.7%; Sutter, 4.5%;
Nevada, 4.4%; and :
Yolo

Amador, 4.2%). These 3.9%  Solano 4.6% “and labor interests pit-
demographic figures indi- Amador 42% Placer - 4.8% ted against environmen-
cale predictable conse- Nevada . 44% - ElDorado  5.5% talists allied with East
quencos, and doespile a Sutter 45%  Calaveras  7.7% Sacramento nsighbor--

good understanding by a
oross-section of socioty

Percentage of County Growth

land. Underscoring the
ncticn that Sacramento
is actually growing out-
ward rather than
upward is the Sacra-
mento City Council’s
February decision to
reject the ambitions
Centrage project. The
project, which would
have hesn the largest
mixed-usé development
in the city, had been
hilled as a pedesirian-
friendly in-town new
town included high-rise
office towers, housing,
hotels, retail, and day
care centers in An
unabashedly urban-
gealed siting scheme.
The public discussion
ovolved into a ¢lagsic
batile between business

July 1990 - 1991

State Depariment of Finance hood groups.

- Clearly, any pro-

ahout, the ramifications of
gurrent development
practices shat. lead 1o sprawling urban compiezes, the bost intentions
have tailod Lo modify the pattom. ' .

"o fact that Sacramento I8 sprawling is somewhat ironic, for it is
a commumity that hag demonstrated an admirable initiative to respond
to and direct 8 rapid growth. Planners, designers, and developers
have teamed up to sponsor and embrace new maodels for urhan and
gxurban development with a vigor unmatched by their sister
metropolitan and rural regions. Perhaps ignited by Andres Duany’s
now-infameus bashing of the Gity of Folsom General Plan in 1085,
development professionals around Sueramento seemed to endorse
both Duary's nec-traditienalism und Peter Calthorpe’s TODS (transit-
oricnied development) and PODs (pedestrian-oriented developments;).
The Sacramento County's 1991 General Plan Update codified some of
these concepts, while the sity countered by revising parking standards
for downtown Lo encourage use of the fledgling light Tail and other
trip-reduction options. Calthorpe’s Laguna West development project
wus the smash Lib al last fall's state APA conference, while a specific

ject:-of Centrage's mag-
nilude would generate
envirenmental impacts, The quostion becomes, with the public rejec-
tion of urban-scaled projects in-town, is growth being inadvertently
squeszed out of town? Bill Meshan, executive director of the Sacra-
mento Building Trades Councl, framed the decision in exactly this light
in a Sacramento Bee op-ed piccs. “The decision befors the City Coun-
¢l (was) not a decision on a particuiar project, but en how projecl
Sacramento wiil address grewth and land-use principles. in the ‘90s
and heyond,” Meshan wrote. On February 4, the three-year negotia-
tion process came 10 an end when the Council denied the Centrago
project oa a 8-0 vote.

With Sacramento’s erstwhile rural hinterland showing signs of
becoming the San Fernando or Santu Clara Vallsy of the 1990s, plan-
ners, designers, and developers — both those working in the Capital
city and in the surrounding counlies — may need to redouble their
efforts if they want to preclude a rerun of post-war-planning from piay-
ing itself out atop tho row crops and orchards of the greater Delta
rogion. 4 : :
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Morris Newman

Does oan Jose Need the Glants This Much?

sports franchise to town. Another great pastime i3 1ax revolt. This

spring, these two great pastimes will have a playoff in the ballot
hoxes of San-Jose. Odds are that local voters will approve the 2% utili-
ty tax increase that will make it possible for the city to pay for a $185
million baseball park for the. soon-to-he-former San Francisco Giants.
But the economic costs of thal victory may go further than a few tax
dollars.

The mania for professional sports teams is a recurring theme in
California political life. (CP&DR Deals, January 1991.) The 1990 cam-
paign of San Jose Mayor Susan Hammer included a promise to bring
the ‘ball team to town. Importantly, she pitehed

% ne of the great California pastimes is the-act of bringing a major

stadivm 1o a location two miles away.

The ity plans to finance its contribution to the stadium by flcating
$165 million in cortificates of participation with a 30-year maturity.
The city will service the $15 million annual payments through a 2%
utility tax; 60% of that tax, as it turns out, will be paild by busincss,
The San Jose Giants Commitiee, a booster group, has reportedly
raised $100,000 to campaign for the stadium tax; boosters may spend
a total $700,000 before the eloction, according to the Sem Francisco
Examiner. The pro-stadium campaign will be run by the same consul-
tant who ran Hammer's mayoral oampaign.

The city attorney is confident that the proposed tax w111 is legal
under Proposition 13, which outlaws any “special

the Giants as an economic development ploy; con-
sultants claim that communitics can profit from
the economic spillover to skores, restanrants ard
hotels. But there may be a bigger downside 1o this
project than Hammer is willing to admit. Two big
computer companies have come out against the
utility tax, and other firms could move elscwhere
in the Silicon Valley to avoid it — cspecially con-
sidering the current glut of R&D space in the area.

Bob Turie and the (iants have been turned
down in three different elections on various
sohomes to biild new ball parks, twice in San
Francisco and a third time, in 19980, by a consor-
tium of five Santa Clara County cities. That elec-
tion was sunk by apposition to a similar utility tax,

tax” not approved by two-thirds of the voters.
Alshough the Supreme Court recently ruled illegal
a special tax in San Diego, San Jose argues Prop.
13 will not apply in its case because, because the
utility-tax revenues will not be channeled into the
general fund. But local businesses, which would
foot the bill for 60% of the utility-tax increase,
are not crazy about the whole scheme. The
Chamber of Gommerce has supported it, but the
Santa Clara Manufacturers Assoclation, an orga-
nization with more than a little political clout, is
opposed. And in February, two of the town's
largest companies — IBM and Cypress Semicon-
ductors — publicly came out in opposition. to the
tax; although IBM said it woeuld not dirty its

hut a majority of San Jose voters approved the
idea. Lurie has wanted out of windswept Candlestick Park for year‘s
but he began thinking about San Francisco again after the election,
Then, however, new Mayor Frank Jordan recommended installing
“wind bafMes” at Candlestick — a solution Tarie rejected years ago.
After that, he started talking in earnest to San Joses city officials.

- The current project is a $185 million ballpark that would seal
48,000 people and open in 1996. The city is to contribute $155 million
in bond financing 10 the park, while the Giants organization is 1o con-
tribute $30 milkion. The city's redevelopment agency would contribute
another $40 million in off-site improvements. The Giants are to be
respensible for all cost overruns and over-budget design changes,
(Those numbers costs do not include the cost to buy or lease 103
acres from the State of California and another 50 acres [rom Santa
Clara Gounty, which together could add another $55 million to the
deal.)

The Giants would lease the land from the city for 30 years, paying
$3 mailtion in vent for the first three years, plus 5% of ticket revenues
and 16% of net parking reccipts, The city will coliect the first
$387,000 of revenues not related to baseball, the Giants coliect the
next $618,000, and everything above that is split equally between the
city and the ball club, including any sale -of the hallpark's name to a
corporate sponsor,

San Jose's economic assumptions justify this expense, Although
the city has not hired a consultant to ostimato the spilover, San Jose
continues to rely on.a 1890 report by Deloitte & Touche, which con-
cluded that the Giants dare expected to generate $90 million in direct
and indirect cconomic benefits, mostly in tourist-related service jobs.
The report was prepared for the ill-fated 1980 election sponsored by
San Jose and four other Santa Clara County cities to bring a similar

hands by campaigning againgt the ballot mea-
sure, it was an extraordinary gesture for the normaily aloof Big Blue.

In an interview, Cypress Semiconducgtor president T.J. Rodgers,
said that the city’s priorities -are “out of whack.” In Silicon Valley, he
said, “you just have to pick up the newspapers to see news of compa-
nies laying people off.” Above all, Rodgers said he is is offended by the
notion of subsidizing & wenlthy sports organization and its millionaire
ball players, “I am the CEO of a $300 million company that is listed on
the New York Stock Exchange, and [ don't make as much money as
anybody who plays for the Giants.” He acknowledged that his compa-
ny's $100,000 yearly tax burden "would be less than we give to chari-
ty,” yot for other companies, “it could be tho straw that breaks the
camel’s back.”

Assistant CGity Manager Darrell Dearborn says the taxes are not
going to frighten business away. He noted that all businesses currenily
pay a 5% tax, and that the expense is deduatible from state and
national income taxes.

But cne does not need 1o be an economic consuttant to realize that
1% of gross receipts may be viewed by some businesses as an enerous
burden — particularly in & rccession year in the troubled high-tech
and computor-related industries. If San Jose is too expensive. 1o do
business in, big tenants can easily relocate to other huildings in Moun-
tain View, Palo Alto, Cupertino and other suburban loeales, whero
office spage 13 plentiful and cheap; further, singe-competing locations
are olose, companies ¢an move away from San Jose, or choose 1o
expand elsewhere without losing their prized labor pool,

What all this adds up to is the fact that San Jose is prepared io
gamble the logs of existing jobs in the high-tech sector for new jobs in
low-paying service industries. In economic development terms, that
seems like 4 lousy return for $185 million in public funds. A

—




