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 nBrief

Adelanto and Victorville are fighting over which city will
annex the soon-to-be-closed George Air Force Base in San Bernardi-
no County. Victorville is arnong the sponsors of the Victor Valley Eco-
nomic Development Authority’s proposed redevelopment plan for the
5,400-uacre base, while Adelanto has its own plans for the site. The
decision is now in the hands of the county’s Local Agenoy Formation
Commission...,

Meanwhile, on another base closure issue, a joint venture of
Elliott Homes Inc. and Lewis llomes has been selected to
remodel and sell 1,270 homes at Mather Air Force Base in Sacra-
mento, which is scheduled for closure in 1993, The two firms were
selected by the Sacramento Housing and Redevelopment Agency,
and now must go about upgrading both housing and infrastructure
for the tract, which includes 500 wood-frame homes built by the Air
Force in the ‘603 and more than 700 concrete-block houses build in
the *60s,...

Yet another base-closure story is emerging in Santa Clara Counly,
where Sunnyvale and MounLain View cilizens are seeking to
block San Jose’s attempt Lo control Moffett Fieid once the Navy
vacates the facility in 1994. The eitizens claim that San Joso's record
at handling general-aviation facilities is not good, and say they favor
Lurning Moffett Field over to the National Aeronautics and Space
Administration. The citizen group has dubbed itself “Friends of NASA
at Moffett”....

Santa Rosa has approved a slow-growth plan to limit housing
construction to 1,000 units per year. The Sonoma County seal aver-
aged about 1,350 homes per year during the boom ycars of the
1980s; that number dropped to 1,200 in 1990 and 750 in 1991.. .

A proposed sports arena in Burbank has gotten a boost
from Warner Bros., which has joined forces with developers Lewis
Wolff and Wayne Rogers on the project. Warner Pros. would use the
arend for entertainment events, and Warner Bros, officials say their
inyolvement may help persuade L.A. Glippers owner Donald Sterling
I locate the leam shere. Wolff and Rogers have a three-year exclu-

July
M 23: Action Summit Il for Affordable Housing. San Francisco.

Sponsor: Affardable Housing Partnership Project, Call: {916) a27-
7507,

August

B 6-8: Driving In and Moving Cut: Auto Mobility in Postwar
America. Los Angeles. Sponsor: Society for Commercial
Archaeology. Call: {818) 788-3533.

B 14: Advanced CEQA Seminar. Goleta. Sponsor: UC Santa
Barbara Extension. Call: (B05) 893-4200.

M 21: Planning For Ethnically Diverse Communities. Los
Angeles. Sponsor: Los Angeles Section, American Planning
Association. Call: (818) 405-3096.

sive negotiating agreement with the City of Burbank on the arena
deal; the location is undetermined but may be ar the Lockheed site
adjacent to Burbank Airport.... : ’ ’

Meanwhile, Hollywood Park, the often-troubled horse-racing and
development company based in Inglewood, has unveiled plans for
a $100 million expansion that will include a 14,000-seat Music
Center. The plan also calls for a card club, which would require the
approval of Inglewood voters. Hollywoeod Park was forced to sell the
Los Alamitos Race Course in 1989 after failing to obtain voter
approval for an expansion there, (CPEDR, March 1989, November
1989).... . .

A consultant report has recommended that E.A. Gounty place
stricter controls on development in seven so-called “significant eco-
logical areas” around the county, including Malibu. The report by
Michael Brandman Associates said that many of the areas have becn
significantly damaged since they were last studied in 1976, In
response, a technical advisory committec has suggested that the
developers in signilicant ecological areas “mitigate” their develop-
ment by buying and preserving other scnsitive land. The Sierra Club
sned the county last year in order Lo oblain stricter reviow of pro-
jects in sensitive ecological areas in Malibu. (CP&DR, December,
1991),...

The linal environmental finpact report for the proposcd Fagle
Mountain landfill in Riverside County has been released, indicating
that the landfill would not create lasting cnvironmental dam-
age to the area or violate state and federal air-quality stan-
dards. Mining Reclamation Corp. is seeking to convert Kaiser Steel's
open-pit iron-ore mine in the Coachella Valley into a large landfik,
thal would handle solid waste from throughout Southern Californda... .

The San Diego Gity Council has approved the initial phase of the
“zoning codc update project,” a streamlined development-review
process. The progess expediles appeal procedures and requires ear-
lier notitication of neighboring residents and property owners on per-
mit applications. O

September

M 17-18: California Public Finance Conference. San Francisco.
Sponsor: The Bond Buyer. Call: {212) 943-2221,

W 20-22. National Association of Housing & Redevelopment
Officials National Conference. San Francisco. Sponsor:
NAHRO. Call: (202) 428-2960,

October

M 9-11. League of California Cities Annval Conference. Los
Angeles. Spensor: League of California Cities. Call; (918) 444-
5790,

B 14: General Plan: Preparation and Revision, Davis. Sponsor:
UC Davis. Call: (916) 757-8887.

M 19-24: Urban Land Institute Meeting. Los Angeles. Sponsor:
ULI. Call: (202) 624-7000.
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The San Francisco Planning Commission has signed off on a sig-
nificant expansion of San Francisco International Airport, certitying
an environmental impact report for the project over the objections of
19 San Mateo County cities and environmental groups. Quick
approval is expected-from the San Francisco Airports Commission,
though the Sierra Club has threatened to sue to stop the project.

The $2.2 billion airport expansion would permit a 30% increase in
daily takeoffs and landings (from 1100 to 1400) and & 60% increase
in passenger capacity (from 31 million a year currently to 51 million
a year in 2006). The expansion plans calls for expanded terminals
4nd boarding areas, an automated light-rail shuttle, and more than
7,000 parking spaces. The EIR acknowledged that the project would
add 80,000 cars a day to the traftic on U.S. 101, but concluded that
the airport itself had little power to force mitigation measures on the
highway. Among other things, the EIR suggesled that Galtrans con-
vert two lanes on 101 into high-occupancy vehicle lanes.

The San Matco County Association of Governments, representing
19 cities near the airport on the Peninsula, was critical of the plan
and demanded, among other -things, a ban on middle-ol-the-night
flights and construction of on-site housing for 10,000 new airport

o.' Planning Gommission Backs Airport Expansion

employees. (The project is expected to create more than 40,000 new
jobs, directly and indirectly.} Brisbane Mayor Brian Kerwin, head of
the San Mateo COG, said the airport’s plan should be revised o
stress a more even distribution of flights and passengers among the
Bay Area’s threo atrperts and alse called for an airport-funded mass
transit on the Peninsula. Though owned by San Francisco, the airport
is located in San Mateo County, 12 miles soulh of the city itself,

The ’ort of Oakland has proposed a $300 million expansion of the
Oakland airport, including a 10,000-foot runway, but announced car-
lier this year that it would postpone its expansion plans. The runway
has been under attack by environmentalists and Port oflicials said
the volatility in the airline industry made long-term planning difficult.
(CPEDR, February 1992 )

San Francisco’s environmental review department first submitted
the pirport EIR to the Planning Commission in Angust 1991, but after
two lengthy hearings the commissioners concluded that it was inade-
gquate and sent it back for revisions. In the meantime, Frank Jordan
replaced Art Agnos as mayor and selecied a new, more develop-
ment-oriented planming commission. The new Planning .Commission
approved Lthe airport EIR unattimously and without comment. U

o

Riverside’s historic Mission Inn will reopen this fall under the
ownership of a Philadelphia investor who has picked the hotel up for
a song.

John Desmond will pay $14 million to Chemical Bank of New York

for the 117-year-old hotel, which has been closed since 1985, Bul he
won't put any money down. He'll borrow a $2.5 million down-pay-
ment from a local bank, guaranteed by the City of Riverside. The city
will forgive other loans and expenses lotating $3.7 million, and
Chemical Bank wilt carry the remainder of the debt.

The price and the terms reflect the desperation of the local real
estate market — and the desire of Riverside city officials to see their
crown jewel reopened. A previous developer, Carley Capital Group of
Madison, Wisconsin, went belly-up in the middle of a $40 million ren-
ovation, leaving Chemical Bank stuck with an unpaid $27 million
mortgage. Chemical then invested at least $9 million more to make
the hotel sellable — und as recently as 1990, insisted that it would
not accept a price ol less than $28 million, (CPEDR Deals, June
1990.)

Immediately after the City Council approved the sale of the Mis-
slon Inn to Desmond, Riverside’s development, director, Margueretia
Gulati, announced her resignation, Gulati said her departure had
nothing Lo do with the Inn deal — she said she was exhausted alter
five years on the job — but she kept her decision to herself until
afler the council action so that the Inn deal would not be jeopar-
dized. :

Te city officials, the Mission Inn is an irreplaceable asset. It has
been called “one of the great California fantasy buildings,” and com-

ared in architectural style and diversity to Hearst Castle. It is cer-
Sﬂnly Riverside's best-known building and one of its greatest archi-
- deetural treasures. Deputy Development-Director Ralph Megna: said
recently that “no one in this town ... believes downtown will ever be
able to have a renaissance” unless the Mission Inn is re-opened.
However, support. for the deal with Desmond was not unanimous.

o Riverside's Misson In Sol

QP

10 New Investor — Cheap

City Councilman Alex Ctifford voted against it, claiming it was a

“giveaway” to Desmond, who is not bringing any cash to the table.
“The deal can be worked out without giveaways,” he told the River-
side Press-Enterprise.

Much of Desmond’s reputation as a hotelier is based on his
restoration of the former Americana in Albany, N.Y. The colonial-
style hotel, now renamed The Desmond, is regarded as among the
classiest in the region. In Riverside, Desmond said he plans to open
80 of the Mission Inn’s 240 rooms on Labor Day, with the rvest of the
hotel opening later in the fall.

The Mission Inn was buill i ecleclic architectural styles over a
AQ-year period by its original owner, Frank Angustus Miller. in the
1970s, the cily took over the hotel and tried to man it, a move that
city officials now say was a mistake, The city sold the hotel in the
mid-1980s to Garley, but the firm was unable to complete the mas-
sive restoration before Chemicad Bank foreclosed on the mortgage.
The city itsclf helped win an urban development, action grant for the
project and spent $10 million on a parking structure adiacent to the
Inn,

Chemical Bank apparently took a financial bath on the sale to
Desmond. As Carley's lender, the bank took over the shuttered hotel
in 1988, In the summer of 1989, however, Chemical decided to finish
the restoration project — and even honorved $4.7 million in city loans
to the project. Two years ago, insisting that they wanted at least $28
million for the property, Chermical Bank oflicials said the Mission Iin
was "a unique assct in a high-growth market with no real competi-
Lion." However, the intervening two ycars have not heen kind to real
estate markets anywhere in California.

The Inn is seen as a catalyst for olher economic activity down-
town. For example, the city is seeking to double the size of its down-
town convention center, located near the Inn, and the Inn’s hotel
rooms are seen 4§ vital assets in making the convention center a
suceess, I ' i
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[.A. Riots Put Enterprise Zones at the Top of the Urban Agenda

Continned from page 1

inner-city neighborhoods,

Under the enterprise zone idea, businesses are given tax credits
— and some times lighter regulatory burdens — in exchange for
locating in designated inner-city areas. The idea has been promoted
by new-wave conscrvatives such as Kemp since the early Reagan
yvears, Enterprise-zone enthusiasts point to the large numbers of
jobs created under state programs throughout the country, but crit-
ics say they have not been effective. In a recent sarvey of the enter-
prise vone scene, David Bergman, editor of the American Planning
Association’s public investment newsletier, concluded that enter-
prise zones often help existing businesses rather than foster new

The Bush Administration’s most recent proposal calls for hefty
federal tax credits to enterprise zene businesses — a move that
might help make the zones more effective. The Bush package calls
for up to $250,000 in tax credits for individual enlerprise-zone busi-
nesses; the elimination of capital-gaing taxes on the sale of property
or equipment held for at least two years; and. a refundable income-
lax credit for unemployed people who take jobs in the zones, to
ensure that workers receive more money working than they would
receive on welfare. Participating businesses would be required to
draw at least 30% of their workforce from zone residents. Although
it is unclear whether any business could “zero out” its Lotal tax obli-
gation through enterprise-zone tax breaks, buginesses with assels of
less than %5 million, and a high number of employees, would benelit

ones, and also found that many states undermine
their programs by providing too many zoncs. Al
the state level, Bergman says, “the tax breaks
aren’t really strong enough to really attract busi-

‘E:Tt is hard to predict

most under the Bush plan, according te John
Flynn, a spokesman for the federal Department of
Housing & Urban Development.

A Democrat-sponsorcd enterprise zone

ness. Just making a tax holiday is not enough to
make them successful,” ; :
Statistics on California enterprise zones

-~ how successful

package is also working its way through
Congress.. The Democratic version would autho-
rize tax breaks.for 15 yvears, rather than the

appear positive, though data gaps exist and the

Repuhlican 12. As in the Republican version, the

results do not appear promising for many of the enter; p?’IS € Zones Democrats would permit businesses to defer cap-
state’s most scriously depressed ncighborhoods. T ital-gains taxes, but the businesses would be
The state currently has two kinds of enterprise wauld bE’ lf bf/fﬁy required to reinvest the sale proceeds back into
wones, the result of the legislature's inability to — ZONe prejects.

agree on one bill in 1986. The Republican version, d l . . Assemblyman Nolan said he is enthusi-
sponsored by Assemblyman Pat Nolan, R-Glen- ﬁf eral tax meentives . astic about the federal proposals. “A federal des;~ -

dale, anlemalically makes all businesses located
in enterprise zones eligible for state income tax
credits; in addition, employecs who work in zones
can also claim a tax credit. The Democratic ver-
sion, sponsored by then-Assemblywoman Maxine

were also qvailable, )’

-ignation with federal 1ax breaks would be ai\
immense help because stales are only dealing
with a small percentage of taxes paid by the com-
pany,” he said. Rep, Waters, author of the other
Catifornia bill, could not be reached lor comment,

Waters (she now represents South-Gentral LA, in the 1.5,
Congress), requires businesses to hire at least 50% of their work
force from within the zone to qualify lor the tax credits. Both offer up
to $19,000 per employee in state tax credits, as well as sales-tax
credits on purchases of manufacturing equipment of up to $20 mil-
lion a yedr. Lendors can also escape state taxes on interest earned
on lpans to cnierprise-zone businesses. '

surrently, the state has designated 20 Nolan zones (including two
in L.A. Gounty) and nine Waters zones (including five in L.A. County).
According to the state Department of Commerce, which administers
the program, between 1987 and 1990, some H00 businesses created
10 or more jobs in enterprise zones, for a total of approximately
27,000 jobs. In 1990, 5,300 building permits were issued in enter-
prise zones, with a value of more than $1 biilion,

Performance of the zones varies greatly, however. West Sacra-
mento, for example, reported 21 new business locations, 302 new
business licenses, and more than 4,800 new jobs under the enter-
prise zone program. By contrast, howcever, the enormous Watts
cnterprise zone — a combined city/county zone that covers 36
square miles — reporied only four new businesses, 474 new busi-
ness licenses, and 116 jobs created. :

Reynold Blighit, administrator of the City of L.A."s enterprise zone
program, says that in urban areas Nolan zones are doing better than
Waters zones, “Our expericnoe is that the certification process
(required under Waters) is a barrier,” he said. (Ihc Watts zone s a
Watcrs zone.) By contrast, the Waters zones — created at the insis-
tence of inner-city legislators — are faring best in rural areas,
according to Sam Paredes, manager of the enterprise zZote program
al the Commerce Department, Unlike their counterparts in urban
areas, businesses in rural zones have comparatively few competitors
for the labor force that lives within the zone.

(812

but she has campaigned aclively for her version of enterprise zones
in Congress, again emphasizing the: hiring ol local residents and job
training. Blight, the L.A. enterprise zone administrator, said he
prefers Congress’s version 10 the Bush version because he disagrees
with the emphasis on capital-gains incentives, “It’s the wrong kind of
incentive,” he said. “We are nol rying to encourage businesses to
sell out. We want to give businesses the incentive to locale (in enter-
prise zones) in the first place.”

In California, the federal enlerprise zone program is likely to be
coupled with state redevelopment efforts. Tn designating enterprisc
wones, the state has always given priority to areas that overlap with
redevelopment project areas, as both the Walts and Wilmington
enterprise zones do in Los Angeles,

Marilyn Zorn, assistant administrator of the Los Angeles Comimu-
nity Redevelopment Agency, said thal redevelopment deals can
assist businesses in the areas of “fixed asscts,” such as land wrile-
downs and low-interest-rale consgruction loans, Redevelopment
agencies are also a conduct of federal community development
money, parkicularly btock grants.

Though redevelopment agencies can provide real estate subsi-
dies, and federal enterprise zones can help with operating expenses,
neither can provide businesses with working capital, which remains,
arguably, the biggest need of small, minorily-owned businesses.
However, given high deficits and anti-tax sentiment in this presiden-
tial election year, further government subsidies may nol be forth-
coming — meaning that federal enterprise zones, used in combing
tion with local inceutives such as redevelopment may be the bes.
deal that inner-city businesses will get in the near futurc. “Nobody
has all the resources they wish they had,” said CRA’s Zorn. “It’s
important to coordinate all these types of resources, and build on
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Lucas Ruting Opens Doo

Despite Opinion's Narrow Focus,
Case Coald Reshape Land-Use Law
By Kenneth Jost

The U.S. Supreme Courl’s pro-landowner
ruling in the closely watched lucas cise
was widely described as narrow. Bui the
decision opened the door (o new “takings”
cases just enough for property owners o
cheer, and regulators to fear, the likely
impact.

in a 6-3 opinion issued on June 29, the

- last day of the current term, the Supreme
sourt ruled that a landowner who is denied

S “all economically benelicial or productive

¢

use of his land” by restrictive land-use regu-
lations is entitled to compensation, unless a
basis for restricting use of the property can
be found in “common law” — law derived
from ancient customs and tradition —
rather than legislative action.

Writing for the majorily in fucas v. South
Carelina Coastal Council, No. 91-453; 92
Daily Journal D.ALR, 9030, Justice Antonin
Scalia said: “Any limitation s0 severe [as 1o
prohibit all economic use of land} cannot be
newly legislated or decreed (without com-
pensation) but must inhere in the title itself,
in the restrictions that background princi-
ples of the State's law of property and nui-
sance already place upon land ownership.”

The court’s ruling left many questions
unanswered, including the immediate issue
of whether South Carolina authorities will
have 1o pay developer David Lucas because
of a 1988 beach management law that has
prevented him from building on two beach-
front lots on the Iste of Palms, near
Charleston, The justices stopped short of
reinstating the $1.2 million award that
Lucas won at the trial level and that the
state’s suprems court reversed. Instead, the
justices remanded the case 1o the South
g:mvolina high court, with an admonition that
“he Coastal Gouncil had to come up with

- new evidence or legal arguments 0 avoid

paying Lucas.
xperts and advocates on all sides of the
issue predicted more lawsuits by property

 {or More Takings Cases

owners demanding compensation, more
critical sorating of government regulations,
more negotiations between landowners and
government agencies, and more uncertainky
ai leasi for a while. )

“There are enough signals in the opinion
that it will have wide-ranging effects on all
sorts of government regulations,” said
Richard Samp of the Washington Legal
Foundation, a conservalive public interest
group that has been active in the property
rights movement. “'here are enough unan-
swered (uestions that it remains to be seen
exacily how it will be implemented by the
lower courts.”

Katherine E. Stone of Freilich, Stone,
Leitner & Carlisle in-Los Angeles, who filed
a brief in the case on behalf of 75 cities and
counties in California, said the ruling will
make land-use regulation more diffioult. “1
think local governments are going to have 1o
look more ¢losely at their ordinances and
their effects in site-specific ways and pro-
vide some rclief valves in the formn of vari-
ances,” Stone said. “And I think there will
be lots more lawsuits, which is just what
local governments don't need right now.”

The ruling can be expected 1o show up in
new litigation involving coastal conserva-
Lion, wetlands protection, endangered
species, and possibly some growth-ranage-
ment, plans,

For property owners, the immediate task
will be to try to fit within what the court
described as the rare situation where regu-
lations deny “all economically bencficial or
productive use” of their land. Meanwhiie,
government lawyers will then have to ey to
use the common-law legal defense that the
court preserved.,

“Fnvironmentalists should be scrambling
o look for cases that say building on goast-
lines or in environmenlally sensilive arcas
can be prohibited as a nuisance,’” said
Jerold Kayden, a senior fellow at the Lincoln
Institute for Land Policy in Cambridge, Mas-
sachusetts. Kayden helped prepare a brief
for the National Trust for Historic Preserva-
tion in support of the defendant in the case,
the South Carolina Coastal Gouncil,

The ruling in Luecas was the latest in the
Supreme Court’s sometimes confusing
interpretations of the Fifth Amendment’s
requirement that the government cannot
“take” private property without paying “just
compensation.” In a series of decisions
beginning with Pennsylvania Goal Co. v,
Mahon in 1822, the court has recognized
that government regulations may some-
times amowunt t0 a taking, In a recent casc
from California — #irst Finglish Evangelical
Lutheran Church of Glendale v. County of
Los Angeles, 485 U.S, 820 (1987} — the
court madce clear that property owners
must be compensated when regulations
deprive them. of all economic use of their
tand. : )

However, as far back as the case of
Mugler v. Kansas in 1887, the court also
ruled that the governmenl may shut down
noxious land uses withoul compensation
when the action is taken o prevent serious
harm to ihe public.

.In general, the court has used a sort of
baluncing test between the restrictions on
the property owner and the harm that the
government was seeking to prevent. In
Lucas, however, Scalia said previous cases
had made clear that the government could
not rely on that type of balancing Lest to
avoid compensation if the regulations pre-
venied “all economically viable use’’ of
property.

For this rcason, property-rights advo- .

cates were quick to seize on the ruling as a
victory despite its narrow basis, while envi-
ronmentalists, historic preservationists, and
others generally played down its impor-
tance,

“The courl has clearly struck a blow for
property righls,” sald the Washington Legal
Foundation’s Samp.

But Paul Edmondson, acting general
counsel of the National Trost for Historic
Preservation, called the raling “a significant
defeat” for property rights advocates. “This
limited raling should not discourage com-
munities (rom adopting and applying land
use, environmental, and preServation con-
trols,” Fxdmondson said.

The immediate effect in California was
similarly uncertain and disputed. Richard
Frank, the depuly state attorney general
responsible for Coastal Gommission mat-
ters, noted Lhat unlike South Carolina’s
beachfront management law, Galifornia’s
coastal act generally relies on a case-hy-
case approach rather than broad, absolute
consiruction hans.

But Andrew Harizell, an attorney with
Pettis, Tester, Kruse & Krinsky in Irvine,
which has been representing Southern Cali-
fornia property owners in Endangered
Species Act disputes, said the ruling may
bear directly on those cases, “The problem
is that a lot of species and their biology lend
themselves 1o the situation that if the gov-
ernment tells the owner they have that
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species on the property and they have to
preserve the habitat, the owner's going 1o
have no other use of the land,” Hartzell
said.

However, Tim Searchinger, a Vermont
lawyer with the Environmental Defense
Fund said that it is rare for federal enforce-
ment of the Endangered Species Act or wet-
lands regulations Lo leave a property owner
with Do use of the land. “A good deal of wet-
lands in California are in the San Francisco
Bay area, and a lot of them are preserved
as private duck hunting areas,” he said.

The biggest question mark in the court’s
ruling is how much discretion lower courts
have to broaden commen-law nuisance the-
ories to cover newly discovercd environ-
mental harms. The two dissenting justices
— Harry Blackmun and John Paol Stevens
— said the decision would have the cffect of
[reezing the development of nuisance law
and barring consideration of new legislative
enaclments to justify land use restrictions.
“There is nothing magical in the reasoning
of jndges long dead,” Blackmun wrote. (Jus-
tice David Souter did not vote to dissent,
but, rather, stated that he belicved the case
should not have been heard.)

In addition, Justice Anthony Kennedy,
while concurring with the result in the case,
wrote separately to say that nuisance law
should not be "Lthe sole seurce of state
authority to impose severe restrictions.

*Coastal property may present such
nnigque concerns for a fragile land system
that the state can go further in regulating its
development and vse than the common law
of nuisance might otherwisc permit,”
Kennedy wrote.,

In one passage, however, Scalia wrote
that a property owner “necessarily expects
the uses of his property to be restricted,
from time to time, by various measures
newly enacted by the State in legitimate
exercise of its police powers.” 'Kayden of
the Lincoln Institute called that language a
“helpful” indication that "nuisancc law and
property law evolve over time.”

Al the same time, Scalia m(llcat(‘d
judges should give less deference 1o legisla-
tive findings as a basis for justilying what it
termed “confiscatory regulations.” Michael
Berger of the Santa Monica firm of Berger &
Narton, the winning lawyer in the First
English case, said he was pleased with that
part of the ruling.

“The Supreme Court said, ‘Baloney,
those findings aren’t worth anything,” Berg-
or said, referring Lo the findings that South
Carolina lawmakers included in the Beach-
front Management, Act. “I think that's a sub-
stantial step forward,”

But Searchinger of the Environment
Defense Fund called shifting responsibility
from the legislature to the courts “inappro-
priate.” “The court has taken the decision
away from legislatures, working with scien-

tists, and transferred it to judges,” he said,

“It's going to make for a lot of litigation, and
occasionally taxpayers are going to get hit.”

Property rights advocates themselves,
however, were not ready to predict any
quick increase in compensation awanrds
under the new ruling, John Delaney, a
Washington, D.C., area lawyer for develop-
ers, said more than 90% of the takings
cases are decided in favor of the govern-
ment. He said the etfect of the new ruling
was far from certain.

In South Carolina, C.C. Harness, general
counsel for the Coastal Council, told a news
conference that the ruling allowed the state
to offer new evidence on the harm created
by beachfront construction, on whether
Lucas had actually lost all use of his proper-
ty, and on lucas’s right to apply for a spe-
cial permit under an amendment to the
beach management law enacted in 1990
while the case was pending. “It appears o
he far from over,” said Donna Gross, a
gpokeswoman for the Scuth Carolina
Coastal Council.

Bul Lucas’s attorney, A. Camden Lewis,
of Columbia, S.C., predicled an early-end to
the litigation. “I would think that the
Supreme. Gourt of South Carelina would end
it as soon as they get back from summer
vacation,” Lewis said. He noted :that the
U.S. Supreme Court’s ruling had indicated
doubts about the state’s ability to uphold
the restriction on construction under a com-
mon-law nuisance theory.,

“The Supremae Gourt said that it was
highly unlikely that building a house could
be prohibited,” Lewis said, “Mr. Lucas
bought his property, There were houses all
around it. T can’'t imagine them letting alk
those houses stand and not let Mr. Lucas
build.”

Lucas had previously refused to seck a
special ‘permit to build on the two lots,
which he bought for $975,000 in 1986. The
CGoastal Council’s Gross indicated Lmdas
may be entitled to the permit il he applies
for one, “People in Mr. Lucas’s neighbor-
hood have already received these permits,”
she said.

Lewis said that even it Lucas is granted
a pormit, he will still seek damages for the

“temporary taking” of his property — based
on an estimated rental value of $100,000
per year for the four years of the litigation.
In a footnote, the high court appecared to
indicate Lucas would be entitled to-compen-
sation for the interim period, but the
Coastal Council’s Gross disputed that impli-
cation. “T didn’t read it that way,” she said.
“1 don’t think the court made a decision on
that.”

[ | The Case;

Lucas v. South Carolina Coastal Coungil,

91-453, 92 Daily Journal D.A.R. 9030

M The Lawyers:

For property owner David H. Lucas: A,

Carmderi Lewis, 1513 Hampton St.,. R
Columbia, S.C. 29211; (803) 771-8800

H For the South Carolina Coastal Council:
C.C. Harness lll, general counsel, 4130
Faber Place, Suite 300, Charleston, S.C.
29405, (803) 744-5838.

Kenneth Jost, former editor of The Los
Angeles Daily Journal, is a free-lance legal
affairs journalist in Washington.

[ GAs FACERPTS

Excepts From Majority Opinion

Following arc excerpls from the U.S.
Supreme Court’s ruling in Tacas v. South
Carolina Goastal Gouncil, written by Justice
Antonin Scalia:

It is correct that many of our prior opin-
ions have suggested that "harmful or nox-
ious use" of property may be proscribed by
government, regulation without the require-
ment of compensation. For a number of rea-
sons, however, we think the South Carolina
Supreme Gourt was too quick to concinde
that principle decides the present case....

When it is understood that "prevention of. -
harmful use" was merely our early formula_

tion of the police power justification ncoes-
sary Lo sustain (withoul compensation) any
diminution in value; and that the distingtion
between regulkation thal "prevents harmfnl
use" and that which "confers benefits” is dif-
fiowdt, if not impossible, to discern on an
objective, value-free basis; it becomes self-
evident that the noxious-use logic cannot
serve as a louchstons to distinguish regula-
tory "takings" — which require compensa-
tion — from regulatory privations that do
not require compensation. A fertiori the leg-
islature's recitation of a noxious-use justifi-
tion cannot be the basis for departing
from our categorical rule that iotal regula-
tory takings must be compensated. If it
were, departure would vuLually always be
allowed...

Wher.e the stale secks Lo sustain regula-
tion that deprives land of all economically
beneficial use, we think it may resist com-
pensation only if the logically antecedent
inquiry into the nature of the owner’'s estate
shows that the proscribed use interests
were not part of his title to begin with...In
the case of land ... we think the notion
pressed by the [Coastal] Council that title is
somehow held subject to the “implied limi-
tation” thal the State may subsequéently
eliminate all economically valuable use lS
inconsistent with the historical LOHlpaCL
recorded in the Takings Clause that has
become part of our constitutional culture.

Where “permanent physical occupation”
of land is concerned, we have refused to
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( ->ﬁllow the government to decrce it anew

(without compensation, no matier how
weighty the asserted “public interests”
involved....We beligve similar treatment
must be accorded confiscatory reguldtions,
i.e., regulations that prohibited all economi-
cally beneficial use of land: Any limitation so
severe cannol be newly legislated or
decreed (withoul compensation) but must
inhere in the title itself, in the restrictions
that background principles of the state’s
law of property and nujsance already place
upon land ownership. A law or decree with
such an effect must, in other words, do no
more than duplicate the resull that could
have been achieved in the courts — by adja-
cent landowners {or other uniquely affected
persons) under the state’'s law of private
nuisance, or by the state under its comple-
mentary power Lo abate nuisances that
affect the public generally or otherwise....
The “total taking” inquiry we require
today will ordinavily entail ... analysis of,
among other things, the degree of harm to
public lands and resources, or adjacent pri-
vale property, posed by the claimant’s pro-
posed activities....The fact that a particular
use has long been engaged in by similarly
situated owners ordinarily imports a lack of
any common-law prohibition (though
changed circumstances or new knowledge

{7 may make what was pr(,vmu&.ly pemns‘ﬂble

(.

L 4
110 longer s0....).

..South Carolina must identify back-
gl‘uuﬂ‘d principles of nuisance and property
law thal prohibit the uses (Lucas) now
intends in the circumstances in which the
property is presently found. Only on this
showing can the state fairly claim that, in
proscribing all benelicial uses, the Beach-
front Management Act is taking nothing,”

Excerpts From Goncurring Opinion
Ol Justice Anthony Kennedy:

The common law of nuisance is 00 nar-
row a confine for the exercise of regulatory
power in a complex and intcrdependent
society....The state should not be prevented
from cnacting new regulatory initiatives in
response 1o changing conditions, and courts

“must consider all reasonable expectations

whalever their source....I agree with the
Court that nuisance prevention accords with
the most common expectations of property
owners who face regulations, but 1 do nosg
believe this can be the sole source of state
authority to impose severe resirictions.
Coastal property may present such unique
concerns for a fragile land system that the

state can go further in regulating its devel-
capment and use than the commaon law of
" puisance might otherwise permit.

The Supreme Court of South Carolina
erred, in my view, by reciting the general
purposes for which the stale regulations
were enacted withoul a determination that

they were in afford with the owner’s reason-
able expectations and thevefore sufficient to
support a severc restriction on specific
parcels of property....

Excerpts From Dissenting Opinion
Ot Justice Harry Blackmun:

Today the Court launches a missile to kill
4 mouse.... -

{I] question the court’s wisdom in issuing
sweeping new rules to decide such a narrow
case. Surely, as Justice Kennedy demon-
strates, the court could have reached the
resuolt it wanted without inflicting this dam-
age upon our 'Taking Clause jurisprudence....

The decision [of the South Carolina
Supreme Court] rested on two premises
that until today were unassailable — that
the stateé has the power to prevent any use
of property it finds to be harmful 10 its citi-
zens, and that a state statule is entitled Lo a
presumption of constitutionality....

The Court creates ils new taking
jurisprundence based on the trial court’s
finding that the property has lost all eco-
nomic value. This finding is almost certainly
erroneous....Petitioner can picnic, swim,
camp in 4 tent, or live on the property in a
movedble trailer. State courts frequently
have recognized that land has economic
value where the only residual econemic
uses are recreation or camping....

When the government regulation pre-
venls the owner from any economically
valuable use pf his property, the private
interest is unguestionably substantial, but
we have never belore held that no public
interest can outweigh it....

Gommon-law public and private nui-
sance law is simply a determination
whether a  particular use causes
harm....There is nothing magical in the rea-
soning of judges long dead, They deter-
mined a harm in the same way as state
judges and legislatures do teday. If judges in
the 18th and 19%th centuries can distinguish
a harm from a benefit, why not judges in Lthe
20th century, and if judges can, why not leg-
islators? There simply is no reason to
believe that new interpretations of the
hoary common law naisance doctrine will
be particalarly “objective” or “value-free.”...

Excerpts from Dissenting Opinion
OfJustice John Paul Stevens:

...The categorical rule the court estab-
lishes in an unsound and unwise addition to
the law and the court’s formulation of the
exception to that rule i3 too rigid and too
narrow....

The Court’s holding Loday effectively
freezes the state’s common law, denying
the legislature most ol its traditional power
Lo revise the law govel‘mng the rights and

uscs of property. Until today; I had thought
that we had long abandoned this approach
to constitutional law....

Arresting the development of the com-
mon law is not only a departure from our
prior decisions; it is also profoundly unwise.
The human condition is one of constant
learning and evolution — both moral and
practical. Legislatures implement that new
learning; in doing so they must often revise
the definition of properly and the rights of
property owners. Thus, when the Nation
came 10 understand that slavery was moral-
ly wrong and mandated the emancipation of
all slaves, it, in effcct, redefined “property.”
On a lesser scale, our origoing self-educa-
tion produces similar changes in the rights
of property owners: New appreciation of the
signilicant of endangered species,...the
importance of wetlands,...and the vulnera-
bility of coastal lands...shapes onr cvolving
understanding of property rights. ...

TAATHON

High Court Rejects Challenge
To Proposition 13

Invoking the principles of the landmark
roning case Euclid v. Ambler, the U5,
Supreme Gourt has upheld the constitution-
ality of Proposition 13,

By an 8-1 vote, the hlgh court re]e(,tcd
taxpayer Stephanie Nordlinger's argument
thal I’roposition 13 violated the U.S. Consti-
tution’s equal protection provisions, though
the majority acknowledged that the 1978
ballot initiative has created vast inequitics
in property-tax burdens among homeown-
ers.

Nordlinger's atlack on Propesition 13
centered on the “reassessment-on-sale”
provisions of the initiative, which permit a
reassessment ot property only when the
property is sold or when new bulldings are
constructed. Nordlinger produced evidence
showing thal recent home buyers in Los
Angeles somelimes pay up to 10 limes as
much property tax as the longtime owners
of equivalent, adjacent properties.

“In general, the Equal Protection Clause
is satisfied so long as there is a plausible
policy reason for the elassification,” Justice
Harry Blackmun wrote for the majority in
Nordlinzer v. Hahn, 90-1912.. In the case ol
Proposition 13, Blackmun said, at least 1wo
jastifiable policy reasons exist. First, Black-
mun referred to the landmark #oning case
Fuclid v. Ambler, 272 0.5, 365 (1926), in
concluding that California “has a legitimate
interest in local neighborhood preservation,
continuity, and stability” and. “therefore can
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legitimately decide to structure its tax sys-
tem o discourage rapid turnover.” And sec-
ond, the reasscssment-on-sale provisions of
Proposition 13 also further the stale’™s goal
of meeling longtime property owners’ “vest-
ed expectations”. of a predictable level of
property taxes. .

Passed by initiative in 1978, Propuosition
13 essentially restructured local govern-
ment finance, and, to a ¢ertain extent, land-
use planning as well. 'The measure amended
the state constitution to restrict property-
tax rales Lo 1% of assessed valuation, and
prohibited reassessment on all property
except when the land is scid or new strc-
tures are erected. Another provision per-
mits transfer of up to $1 million worth of
property to a property owner's children
without reassessment. The measure was
designed to protect home owners on fixed
incomes,

Proposition 13 cut property Lax revenues
by two-thirds. The measure increased local
governments’ financial dependenee on the
state and increased the competition among
cilies and counties for fiscally attractive
land uses — especially retail developinents,
which are prized for the sales taxes they
produce. The result. has been a much more
volatile financial sitnation; in the rocession
of the last two years, cities and counties
have found themselves hostage to declining
sales-tax revenues and dwindling state sup-
port, and many civil servants — including
planners — have been laid olf in the last
few months,

"The Supreme Court invited a legal chal-
lenge to Proposition 13 in Allegheny Pitts-

bureh Coal Co. v. County Commission of

Webster Gounty, 488 1.5, 336 (1989). In
that case, the court struck down the prac-
tice of West Virginia local assessors who
reassessed property only upon a sale of that
property, even though the state tax code did
not call for such a practice, (CPEDR, March
1989).

The Supreme Court distinguished the
Nordlinger case from the Allegheny Pitts-
burgh case by saying the West Virginia
assessment practices werc not rationally
related 1o any stated public purpose.

The only dissenter on the court was Jus-
tice John Paul Stevens, a former ity attor-
ney, who said Proposilion 13 “sweeps too
broadly and operales too indiscriminately.”
He added: “A state-wide across-the-board
fax windfall for all property owners and
their descendants is no more a “rational’
means for protecting (homeowners on fixed
incomes) than a blanket tax exemption for
all taxpayers named Smith would be a ratio-
nal means o protect a particular Laxpayer
named Smith who demonstrated difficulty
paying her tax bill.”

Stevens did not distinguish between the
Allegheny Pittshurgh case and the
Nordlinger case, saying, “That the discrimi-

nation in Aflegheny Pitisburgh was de facto
and the discrimination in this case de jurc
makes little dilference.” O
#l The Case:
Nordlinger v. Hahn, 90-1912, 82 Daily
Journal D.A.R. 8196,
HThe Lawyers:
For Nordlinger: Carlyle W. Hall Jr. (310)
470-2001.
For L.A. County: Rex Lee, (202) 736-8000.

ENVIRONUENTAL [

High Court Narrows Standing In
Endangered Species Lawsuits
By Kenneth Jost

Environmental litigation experts are pre-
dicting more critical scrutiny of plaintiffs’
legal standing to bring environmental suits
as a result of the U.S. Supreme Court's June
12 decision in a closcly watched Endan-
gered Species Act (FSA) case.

The ceurt’s ruling dismissed a challenge
by the environmental group Defenders of
Wildlife against an Interior Departmeént reg-
ulation that the agency consultation require-
ments of the Fndangered Spoecies Act do not
apply to U.S.-funded projects overscas.
Without reaching the substantive issue, six
of the justices joined in holding that Defend-
€rs had failed to show sufficient evidence of
direct injury from the policy Lo bring the
suit. -

“The decision could be read to drastical-
Iy reduce environmental plaintiffs™ ability to
gel into court,” said Bill Snape, associate
counsel in Defenders” Washington, D.C.,
office. Snape said the mling “makes it clear
that oven in domestic cases we have to
walch our step and prove that we're really
going |0 he mjurul if n certain action
occrs.”

The wildlife group challenged the 1986
Trierior Department regulation in connec-
tion with two projects being funded by U.S.
loreign aid in Egypl and Sri Lanka. Group
members sought 1o show their legal stand-
ing to bring the suit by describing general
plans 1o visit the arcas in question and their
general interest in wildlile. '

In an opinion written by Justice Antonin
Scalia, the court, found those claims too ten-
wous Lo meet the legal standing require-
ments for environmental suits first set out
in a 1972 case, Siarra Glub v. Morton. That
case held aesihetic and environmental
interests can be used to show legal stand-
ing, but-it still required plaintif’s to claim a
direct injury rather than a general policy
disagreement to bring suit.

Rob Thomton, an attorney with Nos-
saman, Guthner, Knox & Elliott in Irvine
who represents developers in land use

cases, said the decision is “a step hack’ﬁ
from the Sierra Club case. “It’s pretly clear
thal trees don’t have standing,” Thornton
said. “Now, even people don’t have stand-
ing.”

The courl also rejected the wildlife
group’s second argument that it had sus-
tained what it called a “procedural injury”
because of the Interior Department’s failure
to consult with the Agency for International
Department (AID) about complying with the
Endangered Species Act. Scalia said that
injury also was not concrete enough and, in
addition, would not be “redressable” in a
suit against the  Interior-Department but in
litigation against the foreign aid agency.

Snape called rlle redressability section
“the most scary’” part of Scalia’s opiniomn.
“He seems Lo say thal consultation is basi-
cally not that important,” Snape said. In
practice, though, the Endangercd Species
Act’s consultation process is the key part of
the law for environmental groups. “T can't
tell you how big that process is,” Snape
said.

The issues in the case split the justices
severdl different ways, Chiel Justice William
Rehnguist and Justices Byron White and
Clarence Thomas joined all of Scalia’s opin-
ion. Justices Anthony Kennedy and David

Souler joined most of Scalia’s opinion, but . .

declined to join the “redressability’” section
— thus weakening the value of that passage’
as a precedent in fubure cases.

Three justices dissenled on the standing
issue: Harry Blackmun, Sandra Day O'Con-
nor, and John Paul Stevens. Blackmun,
joined by O'Connor, harshly characterized
the majority’s decision as “a slash-and-burn
expedition through the law of environmental
standing.” Stevens also disagreed with the

majority on standing, but he joined in voting

to dismiss the snit by concluding that the
Endangered Species Act in fact does not
apply to U.S.~funded projects overseas, O
M The Case.
Lujan v. Defenders of Wildlife, 90-1424,
M The Lawyers: '
Thomas L. Sansonett!, Interior Dept.
Solicitor, (202) 208-3100,
Bitl Snape, Defenders of Wildlife,
{209) 659-9510.

Because of the extensive CPEDR Legal
Digest coverage of Lucas v. Coastal Council
and other 1.5, Supreme Court decisions this
month, we were unabie to include coverage
of all important state Court of Appeal an
Ninth Cirenit rulings handed down in the
last few weeks. Complete coverage of all
these rulings will appear in the Angust
CPEDR Legal Digest. A
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Slow-Growth Measures Continne to Win at Poll

Slow-growth sentiment appeared to predominate during the June
local elections around California, bul it was tempered by some con-
cern for the economy and higher taxes — especially. in races for city
council and county supervisor.

As usual, blow—g,'mwth forces prevailed on most land-use issues
placed on the ballot in June, winning on 7 of 10 issues around the
stale. Bat in selecting office-holders, voters sent a more mixed mes-
sage.

gln the San Diego mayor’s race, slow-growth dark-horse Peter
Navarro forced the favorite, County Supervisor Susan Golding, into a
runoff. But in the traditionally slow-growth North County suburbs of
San Diego, several slow-growth mcumbults lost to more business-
oriented candidates.

In Santa Barbara County, the slow-growth majority on the Board
of Supervisors was threatened by strong showings in the primary by
husiness-oriented candidatés. And in counties as diverse as Sonoma
and Riverside, growth issues played a major role in supervisorial
races headed for a November runoff.

On ballot measures, voters took the no-growth position on 7 of 10
issues on the ballot throughout the state. The 70% success rate is
consistent with election resulls dating back to 1986, when CPEDR
first started tabulating them. Seven of the 10 issues involved propos-
als for growth-inducing policics — and voters shot down six of the
seven. Thie other three ballot measures involved slow-growth policy

measures would have tied slow-growth policies to tax increases.

Roundup of Local Ballot Measures

Kings County

City of Hanford

Hanford voters defeated the city’s proposed downtown redevel-
opment plan. The plan ran into cifizen opposition despite the city's
promise not Lo use eminent demain inside the projeot area.

Measure A: No, 60.1%

Marin County

More than 60% of Marin volers favored levying a $25 parcel tax
for the next four years, which would be vsed to raise $8 million to
purchase open space and agricultural land. However, the meaqure
required a two-thirds vote for passage.

Measure A: Yes, 61.9% (two-thirds required)

Orange County

City of Dana Point

Dana Point volers -overwhelmingly approvod a requircment. that
voter approval be scoured all future zone changes that would permit
on-shore support facilitics for off-shore oil drilling. Many ULher
coastal communities approved similar mcasures in 1986—88

Measure V: Yes, 88.6%.

City of Los Alamitos

Volers in Los Alamitos rejected the city's proposed redevelop-
ment plan, and prohibited tho use of residential property and/or emi-
nent domain in future redevelopment projects.

Measure W (redevelopment plan): No, 52.8%

Meastre X (prohibiting eminent domain): Yes, 75.4%.

City of Orange

A majority of Orange voters approved a proposal 1o float a $25
million bond issue o buy the land around Santiage Creck and tuen it
into a park. However, a Lwo-thirds vote was requircd; now, the
William Lyon Co. will develop the parcel, as approved hy the Gity
Council in May.

Measure Y: Yes, 54.3% (two-thirds required)

Sity of Mission Viejo

Voters in Mission Viejo rejected the Cll,y Council's decision to
build a Civic Center on land donated by the Mission Viejo Co.. In
return, the company was to received additional development, rights.

Measure A: No, 76.8%

Sacramento County

City of Sacramento

By a margin of only 227 votes out of almost 90,000 cast, volers in
Sacramento decided to overtarn a 1987 City Council decision Lo
overhaul the Memorial Auditorium. Measurc H called on the city to
restore the auditorium as a multi-purpose arena, rather than recon-
structing it as a smaller performing arts center.
Measure IT: Yes, 50.1%. -

Santa Clara County

City of Morgan Hill

Morgan Hill voters rejected a time extension of the cily's mdwel-
opment project. Gity officials had wanted to extend the program to
the year 2036, Now the program will ccase Lo exist Wlthm w0 yoars,
when a $100 million revenue limit is reached.

Measure E: No, 58.6%.

Gity of Palo Alto

Volers in Palo Alio approved two measures afflirming the City
Council’s decision Lo approve a 45,000-square-fool expansion of the
Palo Alto Medical Foundation. Residential nelghhom had ohjected to
the projcct.

Measure C: Yes, 58. 5%.

Moasure D: Yes, 57.3%.

City of San Jose

San Jose voters dealt a serious blow to the ¢ity’s attempts to lure
the San Francisco Giants baseball team. Voters rejected a ballot
measures designed to affirm the city's decision to build a $265 mil-
lion stadium for the tam and finance the stadium with a utilily tax
increase. The measure was ¢pposcd by important business interests.
(GPEDR Deafs, March 1992.)

Measure G: No, 54.1%

Incorporations:
Hacienda Heights: No, 53.1%.

Mira Loma: No, 63%

Jurupa: No, 76% 1
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Democtats Push Growth Management Package in Tegislature

Continued from page 1

-thirds vote now required under Proposition 13. ,

Despite the bill's passage in committee, however, it faces opposi-
tion from Republicans on the Assembly floor, and Wilson aides say
the governor’'s earlier threat to veto any growth-management bill
that does not have his imprint should still be taken seripusly.

The committee also approved SB 797, by Sen. Rebecca Morgan,
R-Los Alvos Hills, which would pernit the Bay Area to combine three
regional agencies into one, even though Wilson Administration ofii-
cials appear-to oppose the bill. And Farr.refused 10 permit, passage
of §B-434, the growth-management proposal by his Senate counter-
part Marian Bergeson, R-Newport Beach, which now contains many
of the land-use proposals Trom the Ueberroth Commission report.
(CP&EDR, May 1992). Rergeson is now pressuring Farr to bring the
bill up for a vote soon.

The new Presley-Farr package emerged in late June, when: vari-
ous interest groups got tired of waiting for the Wilson Administration
to bring forth its long-delayed growth management package, The
Legislature has heen waiting since January 1991, when Wilson asked
for — and got — a one-year postponement of all growth manage-
menl hills while he came up with his own proposals. In recent
months he has said that budget and economic issucs have pushed
growth management onto the back burner.

By ail accounts the Presley-Farr package was stitched together
mostly by David Booher, a lobhyist who represents the Califormia
Council for Enviromnental and Economic Balance, a business group,
and John White, a lobbyist who represents the Sierra Club and sev-
eral air-pollution districts around the state. Key components are;

{1) A state-required “liering” system that would require local gov-
ernments to designate some land for development and soine land for
resource conservation. The Licring concept would have to be included
in the local government’s capital improvement plan,

(2) A state infrastructure bank, the California Public Improvement
Authority, which would be tunded by a praposed state hond issue
and would allocate funds to local governments that follow the state’s
growth policies os articulated in the Prestey-Farr package,

(3} A constitutional amendment that would permit local govern-
ments to issue bonds for housing, infrastracture, and land conserva-
tion with a simple majority vote, Again, local governments could not
lake advantage of this option unless the capital improvement plan
incorporates the tiering concept.

The bill's supporters say they hope o place the entire issue on
the November ballot. “We're hoping the governor would allow it on
the ballot,” said White, “We are comfortable that there’s nothing in
this package thal would trigger a negative reaction from the gover-
nor.” And by emphasizing the economic recovery aspects of the hill
— espectally the state and local bond issues for infrastructure,
which could create jobs — the Democrais are clearly trying to ount-
lank Wilson on the economic question. .

But the Presley-Farr package has recetved a decidedly cool reac-
tion from the governor's people, who continue to insist that the bud-
get crigis and comtinning recession mean that, growth managernmen
must wait. “The governor, as the leader with a statewide mandate to
address these issues, needs 1o be not only the key participant but to
exercise a leadership role in this area, and (the Democrats) basically
hlindsided hir,” said Richard Sybert, director of the Governor's
Office: of Planning & Research and Wilson's top adviser on growth
management. He accused the Democratic legislators ol “politicizing”
growth management by “nakedly presenting this as a Democrats’
growth-management bill” and giving considerable credit to the Wil-
son’s political enemy, Assembly Speaker Willie Brown.

Though the Presley-Farr package does conlain policy proposals

that Wilson himself has endorsed — including the simple-majority
approval for local bonds - Sybert was critical of the land-tiering
system. “If you want to preserve open space, preserve open space,”
he said, adding that “freezing development patterns doésn’t make
any more scnse in 1992 than it did in 1849 or 1906.”

At the June 30 Assembly committee hearing, the Presley-Farr
package recetved broad-ranging support ranging trom CCEER and
housing lobbyists Lo the Sierra Club and the Planning & Gonservation
League, The California Building Industry Association hasn't taken a
position on the package; iobbyist Richurd Lyon said he supports the
infrastructure bank but “strongly objected” to the land tiering sys-
tem. Under the proposal, local governments would have Lo designate
four tiers: Tier 1 as “priority for economic nvestment,” ticr 2 as
“planned development areas,” Tier 3 as “urban reserve arcas,” and
Tier 4 for “resource conservation and envirommental protection,”

Left out in the cold, for the time being at least, is Bergeson’s SB
434, which untit June was seen as a complementary bill to Presley’s,
Bergeson apparently did not Iike the treatment Farr gave 1o her bill,
becausc in a curt letter dated July 7 she asked him o bring SB 434
up for a vote at the nexl meeting. “Instead of more hearings,” she
said, ‘1 want to locus our colleagues’ atlention on action.”

The Bergeson bill originally gave regions the option of creating
infrastrocture funding authorities with taxing anthority — so long as
the region’s plans cotplied with stale growth policies. Now, the bill
requires the governor to prepare a “growth management, strategy”
EVery two years, and imposes new consistency requirements on local
plans. The Bergeson hill also incorporales many recommendations of,

Gov. Wilson's  Ueberroth Commission, including strearnlining of the

California Environmental Quality Act, a pilot program for consolidat-
ing industrial permity, and a state land-nse appesls court.

Significantly, however, Bergeson has dropped “development
boundary” language from her bill, which was similar in coneept 1o
the “tiering” requirements in the Presley bill. Originally, the Berge-
somn bill required regions that created liscal authorities to also deter-
Inine local development boundaries, Bergeson said she dropped the
development boundary concept because it was controversial and she
feared it would harm her ability 1o get the bill passed,

At the July 1 hearing, a variety of interest groups opposed the
Bergeson bill, ranging from the County Supervisors Association of
California to housing lobbyists to the Sicrra Glub. Saying “it’s impor-
Lant 10 focus on one piece of legislation,” Farr decided to keep Berge-
son’s bill bottled up in his. committee while letting the Presley-Farr
package out. The Presley-Farr package also faces a formidable hur-
dle on the Assembly floor, where the powerful and conservative
Assembly Republicans are likely to try to shoot it down.

The Morgan bill, SB 797, emerged from the BayVision 20,20 task
force, which was changed with finding ways to im prove regional gov-
ernance in the Bay Area. The bill would permit the merger of the
Metropolitan 'tansportation Commission, the Association of Bay
Area Governments, and the Bay Area Air CQuality Management Dis-
trict. Although this move is very much in keeping with Wilson's phi-
losophy of encouraging local governments to work together 1o solve
regional problems, the Wilson Administration has been cool 1o this
bill as well. Sybert called it “premature.” 1

B Conitacts:

Steve Sanders, Senate Office of Research {Presley staff), (916) 4451727,

Randy Pestor, Assembly Local Government Committes {Farr staff),

(916} 445-6034. _ f

Peter Detwiler, Senate Local Government Gommittee (Bergeson staff),

(916) 4459748, ‘

David Booher, Geyer & Associates, {916) 444-9348,

V. John White, White & Associates, (816) 447-7983.

Richard Sybert, Govemnor's Office of Planning & Research, (016) 322.2318.
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) hetoric about California’s anti-business environment has

been hot in recent months, especially since the appearance
EX last April of “California’s Jobs and Fature,” the report of the
Council on California’s Competitiveness the so-called “Ueber-
roth Commission.” Yet a just-release analysis of business loca-
tion trends, published by a national real-estate think tank,
seems to temper and, in many ways, contradict the:Ueberroth
Commission’s find-
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Calilornia v, Utah? How About San Francisco v. San Ramon”?

ing and distribution, California did not fare as well; only Fresno
and the Fast Bay made the manufacturing list {though Fresno
was among the top five nationally), and only Fresno made the
distribution List. -
The national rankings — and the California locations that
made the list — also highlighted another ongoing trend of rele-
vance Lo planners and developers: the suburbs continue to out-
strip the central
cities in all three cat-

ings.
The Ueberroth
Commission painted

Business Expansion Plans

egories. Only 12% of
the respondents said

contrast, the new

a gloomy picture of | Percentage they would likely
i of choose a central
busincsses fleeing the | pusinesses o Cop
o ; Cansidering business  -district
state because of high Change _ location. while 43%
costs -and burden- . 50 _ r )
some regulation, By 50 . would choose 4 sub-
3 1 . . - - N
urban midrise or

campus location,

real-estate report, 40
“Reshaping America:
The: Migration of Cor-
porate Jobs and 30
Fagcilitics,” found that
California — with |- 20
roughly 12% of the
nation’s population
—- still accounts for 10
19% of the top 26
preferred locations in ol
the country for both
relecations and start-

Manufacturing Distribution

Office -

Among office-oricnt-

<24 Expansion” | ©d companies, the
o g @ﬁgw CBD preference rose
o Freiocation® ] 10 17% — but the
i iocation . _
" 2o | suburban location
kil was preferred by
i

80% of the respon-
dents. These statis-
lics suggest a diller-
ent, problematic for
Jalifornia’s econo-
my. Rather than Cal-

ups. And in the office-
space marketplace, Galifornia bagged three of the top five slots.

There are important distinctions between the two reports.
The location survey — published by Ernst & Young's Real estate
Advisory Services Group and the National Real Esiate Index —
has a simple role: It identifies contemporary location factors for
businesses moving or starting up. The Ernst & Young report
incorporates o national perspective- and is policy-neutral,
whereas the Ueberroth Commission report’s perspective is
Sacramento’s dand its posture is both reactive and prescriptive.

The Ernst & Young report surveyed corporato real -estate
executives nationwide, and divided the business real estate
markel into three sectors: manufacturing, distribution, and
oflfice. There was a marked difference in the rankings depending
on the real-estale sector involved —- though the markets that
ranked high in all three Sectors were located in the Sunbelt. or
the West. The survey akso found that the common links in all of
the most preferred markets was a favorable cost structure for
both business and personal living, a non-adversarial business-
government relationship, and an educated work force. Among
locations that ranked high in all three catcgories, the strongest
markets were located in the Southeast, along the Interstale 85
corridor between Raleigh-Durham and Atlanta.

But California was not forgotien. Of 26 business-preférred
markets that made the final Ernst & Young list, five were in _Cal—
ifornia. And Orange Gounty South, Sacramento, and the Bast
Bay all made the top five list in the office sector. I nannfactur-

ifornia versus Neva-
da or Mexico, as the Ucherroth CGommission suggests, perhaps
the hattle is more like San Francisco versus San Ramon, or
downtown San Dicgo versus Carlsbad.

The Ueberroth Commission report delivered its slrongest
criticism to government regulation and bureaucratic entangle-
ment. And while the Ernst & Young report agrees that
“luxes/regulatory environment” is an important factor in loca-
tional decisions (more than 50% listed “local government atii-
tude toward business” as “very important”), the biggest factor
is something that shouldn't surprise anybody: straight dollars
and cents. Fighty percent of the real estale decision-makers
said low lease rates was “very important”, The second most-
important factor in the survey was proximity 10 an educated
work foree.

Fortunately, the Ueberroth Commission reporl idenlified
“education and. training” programs as one of the 12 “urgent
acktions” that the state needs t¢ address, But in order Lo
increase California’s attractiveness to corporate decision-mak-
ers, the state’s real estate may simply need to get cheaper.
Lease rates and other ¢ost factors are all but ignored in the
Ueberroth report, so perhaps we'll have to wait; like good sti-
dents of Adam Smith, for the silent hand of the free market to
correct this cost discrepancy. Of course, such market correction
has ominous implications tor California’s stubbornly sluggish
real estate economy. Come to think of i, is 19% of the nation’s
markets all that bad? O :
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Indio Chooses Sales Tax Over Tradition

either lose the town’s largest retail center or gut an African-
= American neighborhood that dated from the 1920s. The
clty’s solation, still pending the resolution of a lawsuit, may
result in some of the more interesting residential relocation
strategies of recent years, Yet the question of what is more
important — preserving an historic neighborhood or gencrating
retail revenues at a time when ¢ities are on the edge of insol-
VEency — remains a wrenching issue,

Located about 26 miles east of Palm Springs, Indio is a
desert agricultural and railroad town of 40,000 people. In con-
trast to such well-heeled neighbors as Indian

l? he Gity of Indio faced an agonizing choice in the late 1980s:
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acreage oulside Indio city limits from. a4 Native American tribe
and created a home for his extended family and friends; several
of their descendants still live in the area. According to Kevin
Reed, a lawyer with the NAAGP Legal Defense Fund, the city’s
decision in 1987 to condemn 23 acres of Noble's Ranch is only
the latest in a series of indignities which Indio has inflicted on
the neighborhood since it was annexed in the 1940s. Residents
of Noble's Ranch, he says, “were always the last to gel city ser-
vices, such as street lights and sewers. They always hdd to sue.
In fact, they never received city water,”

In 1990, the NAACP Legal Defense Fund filed a class action
on behalf of all of Noble’s Ranch residents,
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expanded and more anchor stores are not
brought in to boost foot, traffic,

In 1987, the mall’s owner, David 1, Miller of l 08 An%lcs
made a deal with Lhe city to use redevelopment in order to
expand the mall. Under the deal, the city would assemble a 23-
aore site for the expansion of the mall, whilc Miller was to serve
as a “bank” for the city — linancing the land acquisition. up
front, with repayment coming later oul of fubure tax increment.
Meanwhile, the developer was to obtain constraction financing
for the mall expansion. To date, J.C. Penney’s and Gottshalk's
have signed commitments to serve as additional anchors, while
the cily has spent more than $2 million to acquire a little more
than hall the acreage — much of it from the adjacent Noble's
Ranch residential neighborhood -— and expects to spend at
least that much to acquire the remaining land, Financing for the
replacement housing is to come from the 20% tax-increment
sctaside for housing required by the state’s redevelopment law.

The city has big expectations from the mall expansion.
According to the most recent numbers, which cily officials say
may be out of date, sales at the mall will grow from the current,
$33 million to $96 million amually, The job base will increase
from 500 jobs to 1,150. Property tax will double from $185,000
Lo aboul $360,000 (although that number does not figure in the
lost property taxes from Noble's Ranch housing to be demol-

“ished), and Indio’s share of sales tax would increase from

$330,000 a year to almost $1 million a year. In post-Proposition
13 California, those nmmbers seemed too good Lo pass up.

Of course, there is the matter of relocating the Lown’s black
neighborhood. The story of Noble's Ranch is part of the tradition
of utopian communities in Southern California. John Noble, a
prosperous black man from Oklahoma, purchased some

— one that could come within 2 month —
city officials say they plan to keep the Noble's Ranch residents
together by buying groups of adjoining homes in a new subdivi-
sion. One group of five homes and another of seven are intend-
ed for specilic extended families and/or social groups. If imple-
mented, this solution would represent. a unique elfort Lo pre-
serve sooial groups after displacement.

Moanwhile, not all is well at the mall. Eartier this year, Miller
told the: city he could not gbtain linancing amd he was canceling
the development agroement unilaterally, Arguing that Miller
doesn’t have the option to pull out of the agreement, the city
sued. Miller is reportedly looking for a buyer, and the city is
hoping he finds one, although it scems unlikely that any buver
will he interested in the mall until all lawsnits are settled and
thic expansion site is cleared. But with a settlement expected
soon, that day appears close al hand.

As 4 postseript, it is worth examining the city’s relocation
proposal. The relocation of intact parts of a neighborhood is a
humane and innovative way of softening this blow. But it docs
not prevent the larger injury W social institutions and colicctive
memory of the neighborhood, which is made up of bolth people
and physical landmarks. As ingenious as this solution is, group
relocation should not become & rationgke to make displacement
politically acceptable. Indio might convince us, by argning long
and hard, that it had no other choice than to destroy Noble's
Ranch, We would argue that Galifornia cities should not be put
in this position of having to choose between ils tax base and its |
neighborhoods. A tax codoe that gives incentives to cities to {
destroy its ncighborhoods in pursuit of big retailers should be
rethought. And a redevelopment law that creates hardships for
working-class people also necds intense re-examination. 13
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