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Development
fees, which rosec
consistently in the
fast-growtl: 1980s,
are now in flux
throughout - the

[ocalities
Rethink

(j)%l.Fyes

Economic Rf‘dllt]bS
Hit Hard; Some Go
Up, Some Go Down

localities raising
Tees while others
lower them.
Though contradic-
tory on the surface,
both trends can be
traced 1o the reces-
sion and the dra-
matic drop in con-
straction levels in the last two years, Faced
with less devolopment aclivitics, local govern-
ments around the state appear faced with the
same hard choice: raising fees in hopes of
maintaining revenue levels that will support
the planning bureaucracy, or lowertng them in
order to encourage home construction and
expand the property tax base.

Responscs to the fee crisis do not fit any
fixed patlern; fast-growing communilies all
over the state are taking different approaches

‘1o the issue. In Oxnard, the only oity in Ventu-

ra Gounty withoul fermal growth controls, the
city council has increased foes on single-fami-
ly homes from $20,000 10 $25,000 in the last:
year. By contrast, Stanislaus Gounly, which
has rceeived alot of “spillover” home con-
struction from the Bay Arca in recent years,
recently slashed fees  Continued on page 8

- Resources Board

‘results indicating

state, with some -

RS Fissons
factors

has issued a new
set of - tess

that vehicle
emissions don’t
always decline
when -vehicles
travel faster, as

air-pollution

 May oree
long beticvod. ChaﬂgeSl
e [1ADSDOTALION

the state fear

that these new  Vew ARB Statistics
“emissions fac- Suggest Speed
tors” might Doesn't Help
make it harder Air Quality

for important
trapsportation prejects — even for public
lransit — to pass muster under the federal
Clean Air Act.

Already, the South Coast Air Quality Man-
agement District has revised.a pending
regional carbon monoxide plan based on the
new cmissions factors. The new AQMD plan
calls for the use of marny transportation con-
trol measures that were listed only as contin-
gency measures previously, including becefed-
up ridesharing requirements, trip reduction
programs for schools, and tougher growth
management programs on the part of local
SOVErLIMENLS.

Continued on page 10

A bill to allow streamlined
creation of new redevelop-
ment areas in South-Central
Los Angeles has been shot
down by a combination of
anti-redevelopment activists
and neighborhood leaders in
the area.

There is some discussion

~ahout intreducing a similar bill

LA
Redevelopment

Bill Killed

seem to call into question the
CRA’s ahility to play a role in
rehuilding the riot-torn dis-
trict. ven the bill’s author,
Assemblyman Curtis Tucker,
D-Inglewood, told the Los
Angeles Times that a diffeicut
agency may need to be used
to coordinate the redevelop—
menlt elfort.

in the Legislature next year. And, of course,
the Los Angeles Community Redevelopment
Agency could proceed to create or cxpand
redevelopment areas in South-Central under
existing law. But the failure of AR 394 would

Tucker introduced AR 394 shortly after the

T.0s Angeles riots in early May. (A similar bill

for Long Beach, AB 598, was introduced by
Assemblyman Dave Elder, D-Long Beach.) It
was patlerned Continued on page 10
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In Brief

The Gity of Burbank has dramatically curtailed the city coun-
cil’s discretionary review over development projects. City officials
said they hoped that an expedited roview process would encourage
new development and contribute to a hoped-for economic recovery.

The new ordinance eliminates discretionary review of projects in
compliance with zoning laws. Large projects of regional significance
would still receive scrutiny; these include residents developments
with more thar 500 units, hotels with more than 500 rooms, and
commercial projects that will employ more than 1,000 people. Plan-
ning officials said expect the streamlined review process will apply
to about half the projects in the city.... .

Open space holdings in the Bay Area have increased 13% in
the last four years, according to a new survey by Greenbelt Alliance,

The survey found a total of 858,000 acres of public open space in
the Bay Area, an increase of 93,000 acres since 1988. That’s almost
20% of the total acreage of the nine-county region.

On a per capital basis, Napa has the most open space — alinost 1
acre per person — while Alameda has the leasl, only .07 acres per
person...

Spectacor Managemenl, has given up its effort 1o renovate the
Los Angeles Memorial Coliseum, saying private financing could
not be secured for the project,

September

@ 17-18: California Public Finance Conference. San Francisco.
Sponsor: The Bond Buyer, Call: (212) 943-2221.

B 20-22. National Association of Housing & Redevelopment
Officials National Conference. San Francisco. Sponsor
NAHRO. Call: (202) 429-2960.

8 23: Role of the Planning Commissioner. Davis. Sponsor: UC
Davis Extension. Call (916) 757-8887,

October

B 1: introduction to CEQA: A Step-by-Step Approach. Los
Angeles. Sponsor: UCLA Extension. Call: (310) 825.7885,

B 5: “Demystifying the Bond Underwriting Process and New
Approaches to M/WBE Participation.” San Francisco.
Sponsors: Califarnia Debt Advisory Gommission and ABAG. Call:
(510) 464-7932,

W 8-9: “Airing Out the Inland Empire”: Statewide Air Quality

Conference. Palm Springs. Sponsor: City of Fontana and others.

Call: (714) 3650-6710.

9: Grading Workshop for Land Use Planners. Davis.

Sponsor: UG Davis Extension. Call: (916} 757-8887.

10-13: League of California Cities Annual Conference. Los

Angetes. Sponsor: League of California Cities. Call: {916) 444-

5790

14: General Plan: Preparation and Revision. Dayis. Sponsor:

UC Davis. Call: (916) 757-8887.

16: Easements and Related Land Use Law. Davis. Sponsor:

UC Davis Extension. Call: {(916) 757-8887.

22-25: Urban Land Institute Meeting. Los Angeles, Sponsor:

UL, Call: (202) 624-7000.

28: Wetlands Impacts and Mitigations. Davis, Sponsor: UC

Davis Extension, Call: (916} 757-8857.

N

Spectacor took over management of the Coliseum in 1990 and
agreed to undertake the sputtering renovation effort. Subsequently,

‘the company hired Los Angeles developer Wayne Ratkovich to

rework the renovation plan, scaling it down from $240 million to
$116 million, (CPEDR Deals, August 1992.} But in a recent letter to
the Coliseumn Commission, Spectacor said that it could not obtain
financing without at least a loan guarantee from a public agency.

Mello-Roos bonding dropped dramatically thronghout the
state during the first half of 1992, according to the California Diebt
Advisory Commission.

CDAC reported that limited Lax obligations, used primarily 1o
finance Mello-Roos improvements and transportation prejecits,

dropped from $1.3 billion during the first six months of 1991 to $279

million during the equivalcnt period this year.

Riverside County has adopted a new school impact mitigation
program that requires school districts to submit mitigation plans to
the county and seeks to address school facility issues during the
environmental review process.

The county has been at the center of a firestorm over school con-
struction finance sitice Fourth District Gourt of Appeal ruling in Mur-
ricta Valley Unified School District v. Gounty of Riverside, (CPEDR,
May 1991). O

B 29-30: Financing Public Infrastructure and Services in
California. Los Angeles. Sponsor: UCLA Extension. Call: (310)
825-7886. ‘

B 30: Subdivision Map Act. Davis. Sponsecr: UC Davis Extensian.

 Call: (916) 757-8887.

November

B 5: Wetlands and Endangered Species: A Primer for
Planners. Goleta. Sponsor: UG Santa Barbara Extension. Call:
(805) 893-4200,

B 6 Zoning and Planning: A How-To Course. Davis. Sponsor:
UC Davis Extension. Call: (918} 757-8887.

M 6&: Hearing: “Resolving Land Use Disputes: Mediation,
Arbitration, and Litigation.” Sacramento. Sponsor; Senate
Local Government Committee, Call: (916) 445-9748,

M 7-10: American Planning Association, California Chapter,
Conference. Pasadena. Sponsor: CG/APA, Call: (213) 848-
2039.

B 12: Katz Hollis Annual Redevelopment Legislative
Conference. Los Angeles. Sponsor; Katz Hollis Coren &
Associates. Call: (213) 629-3065.

M 13: Katz Hollis Annual Redevelopment Legislative
Conference. Napa.. Sponsor: Katz Hollis Coren & Associates.
Call: {213) 629-3085.

B 13: Transportation Impacts of Land Use Planning. Davis.
Spensor: UC Davis Extension. Call: {216) 757-8887.

B 18: EIR/EIS Preparation and Review. Davis, Davis. Sponsor:
UC Davis Extension. Call: {916) 757-8887.

W 20: Exactions, Dedications, and Vested Rights. Ventura.
Sponsor: UC Santa Barbara Extension. Call: (805) 893-4200.

B 20: Subdivision Map Act: An Advanced Seminar. Davis.
Sponsor: UC Davis Extension, Call: (916) 757-8887.
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Locar Prassing

o Localities Lose $1.3

Local governments lost more than $1 bil-
lion. .of the state’s total property.tax in the
financial reshuffling that led to the long-
delayed budget deal on September 2,

Under the new state budget, local govern-
ments will lose $1.3 billiont in property tax funds
to school districts, thus lessening the school dis-
trict. burden on the state general fund. School
districts have been more dependent on the gen-

! eral fund since the passage of AB 8, a local gov-
emmeni; bailout measure, in the wake of Propo-
sition 13. ({CPEDR, August- 1992), : : lion.

Bilion In Budget Cuts

Of the $1.3 billion, $200 million is a one-
time proportional hit on redevelopment agen-
cies. The remaining $1.1 billion is a perma-
nent shift. ‘The state’s b8 counties negotiated
with each other on how to allocate $525 mil-
lion in cuts, Cities will receive a 9% cut from
last year's property tax revenues, which
totals $200 million. Special districts are tak-
ing a 35% cut in property lax revenues, so
long as that fTigure does not exceed 10% of
their total revenues, for a total of $375 mil-

Cuts in Local Property Tax Revenue
Total Cuts: $1.3 Billion

CULNTILS
~ 325 million

Source: Senate Local Government Committee

But Project Whi(;h Began Debate
Fails to Win Pagsage Before Board

San Joaquin County’s Board of Supervisors have decided to
include two large “new towns” in its 2010 General Plan. But the pro-
ject that began all the new-town discussion. in the county — Moun-

~tain House near Tracy — failed to win the board’s approval. Hoping
\ Jor a better outcome next time, Mountain House's developer — Tri-
© “mark Communities — has filed a new application.

Meanwhile, a citizen group, the Coalition for Urban Management
Exoellence, is expected to sue the connty over approval of the other
two new towns. The group’s lawsuit will challenge the county’s find-
ings as to why some mitigation measures were deleted.

. By a 3-2 vote, the supervisors approved New Jerusalern, a 3,000-
acre new town near Tracy proposced by developers Don and Paul
Cose, and Riverbrook, a 9(0{}-acre project near Riverbank proposed
by Escalon developer Ed Brown. The two approved projects are all
that remain of nine new town proposals that had been in the works
in San Joaguin County. In addition to the failed Mountain House pro-
ject, four other projects were withdrawn early in the process, while

; two were shot down by the planning commission.

: According to Kitty Walker, a senior planner for San Joaquin Coun-
1y, the approvals came in spite of the fact that both projects do not
meet the new town guidelines laid oul in the county’s new general
plan. New Jerusalem will be built on prime agricultural land, while
Riverbrook does not provide a strong jobs/housing balance.

Even more of a surprise, however, was the fate of the Mountain
House proposal, which even opponents agreed was the best of the
lot. To be built on a 4,600-acre parcel west of Tracy, Mountain House
calls for 16,000 new houses and 8,500 new jobs by 2010. The San
Joaguin County Planning Commission recommended approval of the
project.

However, Supervisor Fvelyn Gosta, who represents the Tracy
ared, had a conflict of interest on the Mountain House project
beoause she and her hushand own adjoining proporty. When Supervi-
sor George Barber moved to approve the project, his metion did not
receive a second, and the project never came 1o a vote. Even oppo-

/ nents were surprised. “We were ready to shrug our shoulders and
‘.. . ’say, we understand how they had to approve Mountain House,” said
citizen activist Glenda llesseltine. )

Mountain House may get a sccond chance. Costa, who did not run
for re-election, will step down in January, to be replaced hy Bob
Cabral. Cabral has informally cxpressed supporl for the Mountain
House project, Mountain House immediately reapplied for considera-

San Joaqun County Approves Two New Towns

tion before the Planning Commission. Trimark Project Manager
Duane Grimsman said that because Mountain House has a certified
environmental impact report, the project will need only a supplemen-
tal EIR, It could return to the Board of Supervisors for consideration
within six months,

- The Mountain House proposal was the project that originally
prompted the county to deal with the question of “new towns” in its
general plan update. Knowing the 2010 general plan was being pre-
pared, Trimark Communities asked that Mountain 1louse be included
in the revised general plan, rather than being processed as an
amendment ahead of the general plan. itself,

" Once Mountain House made the request, the county prepared
guidelines for new towns to be included in the general plan, and eight
other developers asked for consideration in the general plan as coun-
ty-approved new towns. The general plan’s new town policies call for
them to minimize the impact on prime agricultural land, maintain a
close jobs-housing balance, and maintain a distinguishable separa-
tion from surrounding communities.

Of the nine projects originally proposed, the planning commission
approved only two — Mountain House and New Jerusalem. The com-
mission rejected Riverbrook, a move that was appealed to the Board
of Supervisors, as weil as two other new towns proposed in the
northern portion of the county, adjacent to Sacramento Gounly. A
sixth project, Tracy Hills, is continuing as part of the City of Tracy’s
general ptan update. . . .

Despite the failure to secure passage at the hoard, Grimsmarn
said he thought moving the project forward as part, of the 2010 gen-
cral plan had been the right course of action because it helped
secure public support for the project. “We thought it was the right
thing to do,” he said. “T wouldn’s have done it any other way.”

Of the two projects approved by the board, Riverbrook would
appear to be more vulnerable to legal atlack. By far the smaliest of
the three proposed new towns, Riverbrook proposed construction of
2,600 housing units, but only creation of only 400 jobs within 20
years. Riverbrook’s developers said the project is really an extension
of the existing community of Riverbank, located across the Stanis-
laus River in Stanislaus County. llesseltine called the Riverbrook
approval “pretty hlatant” as an example of bad planning and said
“that will be our focal point,” Q

B Contacts:
) Kitty Walker, San Joaquin County, {209) 488-3144.
Duane Grimsman, Trimark Communities, (209) 836-1560.
Mark Connolly, lawyer for citizens, (209) 836-1237.
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New Stormwater Rules Will Affect Local Governments Developers

EPA Regulations Go Into Effect October 1,
But Cost And Impact Are Hard to Predict, _

By Michael O 'Malley

Local governments and developers are being forced to come to
grips with-problems created By urban stormwater runoff, thanks to a
iew set of federal regulations scheduled to go o effect October 1

The regulations conld prove especially important in Southern Cal-
ifornia, where the seimi-arid- climate and existing stormwater rurnoff
systenms conspire o make it easy fur contaminated material o reach
the Pacific Ocean, Environmentalists fear thai the new regulations
won't impose strong enough requirements on local governments to
solve the problem, while developers fear the permitting process will
give local governments a new “regulatory handle” with which to hit
developers for more [ees. The. American "ublic Works Association
has eslimated that the new regulations will cost local governments
and developers in the southwestern United States at least $293 mil-
lion,

Using the legal authority of the Clean Water Act, the KPA ereated
the new National Pollutang Discharge Elimination System (NPDES) 1o
control the waste that flows untreated through stormi drains and into
rivers, lakes, and oceans, Throughout the country, gutters and pave-
ments loaded wilth trash, leaves, pesticides, dog droppings, oil, fertil-
izers, paint, and other waste products wash into storm drains and
out to the ocean or to coastal wellands. Many of these waste prod-
1CLs, such as petroleum derivatives, are toxio.

Land developmernt patterns in-California — cspecially in the
southern parl of the state — have intensified the runofl problem
there. The semi-arid olimate means Southern California does not
have vegetation that would trap and filler the rginwater, and the
reglon’s stormwater systems are heavily “channelized” for quick
runeif during storms. “Basically, Los Angeles and Orange countias
are paved deserts that have heen developed Lo route waler into large
drainage systems that, serve as chutos out to the ocean,” says Mclvin
D. Hinson Jr., a Texas engineering consultant who Tormerly worked
at Sarta Ana-hased Michacl Brandman Associates.

Under the law, all municipalities of more than 100,000 population
must obtain NPDES permits for scparate stormwater systeins and
for discharge from industrial activilies and construction sites into
the stormwater system. In California, the EPA has turned over the
Stormwater runoff permitting process o the state Water Resources
Gontrol Board. Under the board's administration, countics through-
out the state may apply for a joint permit for all cities within that
county. ' :

In order to obtaln a stormwater runoff permit, local governments
must take a two-step approach to deal with the problem. Iirst, they
mast develop an inventory and topography of their storm drain Sys-
tem. Second, the Jocal governments must draw up a plan to reduce
stormwater coritaminants “to the maximum extent, possible,”

The ultimate cost of the new lederal regulations will depend on
how this last phrase is interpreted. Bxperts in the field are currently
interpreting the phrase as permitting the use of low-cost “best man-
4gcment practices” (offen called BMPs) to reduce stormwater con-
taminants, These practices include source-targeted educational tech-
niques such as vacant lot clean-up, recycling programs, storm drain
cleaning, public education programs, “pooper scoopers,” and no-lit-
lering ordinances, ' '

But & wide range of more expensive options will be available to
tocal govermments as well, “Medium-range structire adjustments”
include such actions as diversion channels, recharge areas, POrous
bavement, and vegetation planting.” Finally, local governments could

i

call for systemic changes such as wetlands, detention basins,
microorganism and metal remaval basins, and water treatment
- plants, .

Environmental groups have called on the EPA-to require these
more expensive approaches when they are needed. Some environ-
mental groups, such as Santa Monica’s Heal the Bay, have called for
the use of high-level practices designed to meet rigid, health-hased
standards for water quality in stormwater runoff, similar to the
health-based standards for air quality used by air-pollution. regula-
tors. “We want health-based standards-to remove the ambignity
about whiether it is safe to swir,"-said Roger Gorke, 4 scientist with
Heal the Bay, “But no such standard curréntly exists, and it’s still a
few years off.” Environmentalists also want to extend the regulatory
system to agricultural stormwater runoff,

But the development industry is fighting for the less expensive
approaches. "l do not think there is any objection (in the building
community) to standards,” said John Hunier, senior staff vice presi-
dent of the Building Industry Association of Southern California. “We
just want Lo make sure thal the measuares mandated will be effective,
and that they are not creating a great financial hardship for a minor
gain.” :

A report for the Amerlcan Public Works Association estimated
that the cost of low-level best management, practices in the South-
wesl would be at least $293.5 million, while high-level efforts’ couid
0ost a8 much as $140 billion,

In practice, local governments are likely to use the cheaper, low,”

level practices whenever they can, For example, the City of Lok
Angeles has elected to tnitiate a multi-faceted education program of
advertising, message posting, stenciling warning MESSAges oI storm
drains. and‘other such measures. ) :

Opinions vary about how effective such low-cost measures might
be. Hinson, who has been conducting seminars on the regulations for
the American Society of Civil Engincers, said public education cam-
paigns and voluntary compliance programs might fall short in a
region where the public has been flooded with drougitt warnings for
scveral years. Bul Xavier Swaimikannu, who has been working on the
regulations for the Water Resources Control Board, said California’s
climate might actually help to make simple cleaning programs work,
“Since there are basically two months wheu we get rain, if we do a
good cleaning job in November and December, we can have a major
Impact with a minor effort,” Swamikannu said. He added that,
drought-related water conservation offorts will ulso help reduce the
runeft problem by redy cing the amount of runolt, ) .

The new regulations will have a particularly sienificant fmpact on
developers, who will be required to obtain a permit for all construc-
tion activily mvolving five acres or more, or feed into city drainage
systems thatl require permits. The practical effect of these reguire-
ments will be that local governments will require more constrnction-
site mitigation from developers.

Though the BIA has been working with the Water Resources Con-
trol Board on the implementing regulations, said he fears that the
new permitting process will give localities a “regulatory handle” to
impose fees on uew development: to pay for cxisting stormwater pro-
grams. 11 :

B Contacts:
.. Xavier Swamikannu, Water Resources Control Board,
(213) 266-7559.
Melvin Hinson, engineering consultant, (512) 929-3980.
John Hunter, Building Industry Association of Southern California,
(714) 3066-9963. .
Roger Gorke, Heal the Bay, (310 ) 394-4562,

7, In Case From Florida, Gourt Orders
Judge to Post Eight Questions

By Kenneth Jost

A foderal appeals court in Atlanta has
: become the first court to set out guidelines
| for deciding property owners’ claims for
compensation duc to government . land-use
restrictions since the Supreme Court gave
new support for such “takings” cases in late
June. .
The: August 14 ruling by the 11th U.S.
(- Slircuit Court of Appeals requires a lower
v idourt judge be make more detailed findings
in a suit brought by a Fort Myers, Fla., cou-
ple secking compensation because of a local
wetlands protecltion plan that blocked
development of a 40-acre tract they own.

A jury awarded Richard and Ann Rea-
hard $700,000 plus intercst since 1984
after the judge had found that the land-use
restriction amounted to a taking requiring
compensation, Bui, the appeals court found
the judge’s five-paragraph ruling inadequate
and set out & series of cight questions to be
covered in a new decision.

The appeals court decision is the most
detailed ruling on the takings issue since the
Supreme Court's Junc 29 decision in th&
closely watched case, Lucas v. South Caroli-
na Goastal Gouncil. The high court held that
property owners may be ontitled to com-
pensation when government rcgulat}(yns
deprive an owner of all cconomically viable
use of land, but left open the question of
compensation when some development was
still permitted.

In the Reahards’ case, the Lee County
“Resource Protection Plan” allowed them to
build one house on the remaining 40 acres
of what was originally a b40-acre tract
bought by Richard Reahard’s parents in
1944. The appeal drew friend of the court

{, Obriefs trom hall a dozen property rights
~ M apgups, including the Pacifio Legal Founda-
tion in Sacramento.

PLI attorney James Burling said he was
not surprised that the appeals court had
overturned what he called a “rather per-

=
=

[1th Cicu Duggests Pt s Rues

functory” raling by the lower court judge.
But he said he was glad that the decision
“didn’t shut the door” to compensation if
regulations permit some use of pmpcrty.

But John Delaney, a property rights
lawyer in Silver Spring, Md., outside Wash-
ington, said the decision “suggests-a rather
stringent interpretation of Lucas for proper-
ty owners;” He said some of the quesiions
listed by the appeal court “are suggestive of
a preordained result in favor of the govern-
ment.”

The appeals court followed the Supreme
Court’s decision by stressing one factor to
be considered in the Reahards’ case:
“diminution in the investment-hacked
expectations of the landowner, il any, after
passage of the rcgulation.” But the oylwr
soven factors suggest a broader examina-
tior of both the legal issucs and the specific
circumstance. They are: '

* History of \he property, including such
question as when

it was purchased, how much land was pur-
chased, and how it
was originally used.

= Hislory of development in question.

* History of zoning on property.

* Change in devclopment when titie
passed. )

* Present nalure and extent of property.

* Reasonable cxpectations of landowner
under state conumo law,

* Reasonable expectations of neighbor-
ing landowncrs.

“Those are quostions I think will be
answered favorably for Lee Counly's posi-
tion,” said John J, Renner, the assistant
counly attorney delending the case. Renner
stressed that Reahard’s family had devel-
opoed all of the originul tract except the
remaining wetlands, located along the
Imperial River a mile or so from the Gulf of
Mexico. _

“Where do you want to start the history
ol investment-backed expectations?” Ren-
ner said. “Reahard inherited it in 1984.
There was too ‘much sloppy thinking about
what lis cxpoctations were and what his
predocessors’ expectations were.”

Lawyers for the Reahards could not be
reached for comment. _

In their suit, the Reahards said they
planned to continue development of the
tract as a single-family subdivision. The
county’s classification of the land as a
resource protection area limited develop-
ment Lo a single residence or for uses qf a
“recreational, open space, or conservation
nature,” O ’

M The Case:
Reahard v. L.ee County, 91-3593, 1992 U.S.
App. LEXIS 18629

8l The Lawyers:

For Richard and Ann Reahard: Jeffrey

Garvin, Theodore Tripp, Fort Myers, Fla,,

(813) 334-1824.

For Lee County: John J. Renner, Asst.

County Atty., Fort Myers, Fla., (813) 335-

2236, )

FADWGERED SPECIES

Fish & Game Commission Ordered
To Re-Examine Gnatcatcher Issue

The slate Fish & Game Commission has
been ordered to re-cxamine last year’s deci-
sion not to consider the California gnat-
catchor for listing as an endangered
spovics.

Sacramente County Superier Court
Judge William R. Ridgeway ruled on August
28 that the Fish & Game Commission’s find-
ings were inadequale. In addition, Ridgeway
provided the first judicial articulation of the
standard required under the California
Endangered Species Aot for considering a
species for listing. State officials duwn_—
played the impact of the ruling, while envi-
ronmentalists said il provided them wilh
more firepower in their attempts to gel the
small songbird listed.

The Fish & Game Commission decided
not to consider the gnatcatcher for listing at
a highly charged hearing in Long Beach in
August 1991. Under the state Endangered
species Act (Fish & Game Code §2050 et
seq), a decision to consider listing Wouid
have virtually prohibited development in the
gnatcatcher habitat. Instead, the comm_is—
sion agreed to supporl a multi-species
negotiating process, initiated by the Wilson
Administration, designed to protect the
gnatoatcher and other rare specics that live
in the coaslal sage scrub commorly found
in coastal Seuthern California. (CPEDR,
September 1991.) The negotiations are still
under way.

In the meantime, however, the Fish &
Game Commission was sucd by the Natural
Resources Defense Council, which brought
the original petition for listing. In the law-
suit, NRDX asked the dourts to find shat the




LEGa Dicest

September 1992

Fish & Game Commission wrongly rejected

the petition to consider listing,

The state species law states that the
Fish & Game Commission must accept a
petition for further consideration if the peti-
tion provides “sufficient information to indi-
cate that the petitioned action may be war-
ranted.” Before Judge Ridgeway, the NRDC
argued that the Fish & Game Commission’s
action should be held to a strict standard
similar to the “fair argement” standard con-
tained in the California Environmental Qual-
ity Act, which is used to determine whether
an environmental impact report most be
prepared, '

Ridgeway rejected the CEQA analogy

and, instead, articulated his own standard
Lo be followed in state endangered species
cases. “The commission,” he said, “could
not permissibly reject a petition which pre-
sented substantial evidence indicating a
need for listing, i.e., such relevant and cred-
ible evidence which, considered with other
evidence before the commission, a reason-
able mind might accept as adeguate to sup-
port a conclosion that listing was neces-
sary.”

In sterner terms, Ridgeway Look the Fish
& Game Commission to task for the legal
findings that accompanied the decision not
to consider listing the gnateatcher. Relying
on Topanga Assn. for a Scenic Community v,
County of Los Angeles, 11 Cal.3d 506
(1974), Ridgeway said that the findings
must be sufficicnt “to apprise a reviewing
court of the basis for the decision and
cnable the courl Lo determine whether the
decision is supported by the findings and
the findings are supported by the evidence
in the record.”

In the gnatcatcher record, Ridgeway
said, the findings were “actually the com-
ments of individual commissioners during
debate” and therefore “do not properly
qualify as the findings of the commission in
support of its rejection of the petition.” He
ordered the commission to rewrite the find-
ings,

Listing opponents minimized the impact
of the ruling, noting that Ridgeway shot
down the CEQA analogy. “It's a ruling-on a
procedural and not a substantive issuc,”
said Assistant Resources Secretary Carol
Whileside. '

But NRDC lawyers disagreed, saying that
a strict application of Ridgeway's standard
might foree a change in the commission’s
action, “Ridgeway's decision makes clear
thal it’s a much lower threshhold for accep-
tance of an application,” said NRDG lawyer
Joel Reynolds. Reynolds said he belicves
that his firm’s petition clearly mects the
standard Ridgeway laid down, L3

B The Case:

NRDC v. California Fish & Game

Commission, Sacramento County Superior

Court No, 368042,

B The Lawyers: :
For the Fish & Game Commission: William
Cunningham, Deputy Attorney General,
(916) 324-4913.
Far NRDC: Joel Reynolds, (213) 882-1500.

State Endangered Species Law
Not Limited to Hunting, Fishing

The Third District Court of Appeal has
ruled that the state Endangered Species
Act’s proscription against “taking” an
endangered species includes killing fish dur-
ing a lawful irrigation activity.

The case arises from the pumping activi-
ties of the Anderson-Cottonwood Irrigation
District in the Shasta County which has
threatened the habital of the winter-run chi-
nook salmon, a species listed as endan-
gered under the state law. According to
court. docaments, some 1-2% of all winter-
run chinook salmon fry in the Sacramento
River are drawn into the pumps of the Bon-
neyview Pump Diversion Facility, operated
hy the irrigation district, and killed in the
process. :

Last year, the Fish & Game Dopartment

sued the irrigation district, seeking to ehjoin
the district from operating the pump until it
implemented other measures to avoid
killing the salmon. Fish & Game claims that
in 1990 i obtained [unds for a fish screen
on the pump but the irrigation district has
refused to permit its installation, Although
Shasta County Superior Court Judge Steven
Jahr injtially issued a temporary restraining
order, after a hearing he dissolved the TRO
and decided not to issue a proliminary
injunction. Judge Jahr concluded that the
state Endangered Species Act’s prohibition
against “taking” and “possessing” an
endangered species (Fish & Game Code
§2080) pertained only 1o hunting and fishing
activities, Bul the Court of Appeal over-
turned Judge Jahr's ruling and ordered him
Lo issue a preliminary ingunclion.

Although the law’s definition of the word
“lake™ includes “hunt, pursue, catch, cap-
ture, or kill" — or attempt to do any of the
above — the courl concluded that “nothing
in that definttion suggests that the pro-
soribed killing must be the result of hunting
or fishing.” Writing for a unanimous three-
judge pancl, Justice Richard M. Sims went
on to note that term “take” also applies o
endangered native plants. “We agree that
since people do not hunt or fish for plants,
‘take’ cannot be limited to hunting- and
fishing-related activities.” He went on to
state that “the law makes clear that its
intent is to protect fish, not punish fisher-
men.”

The irrigation district also argued Lhat
Fish & Game should not be permitted
injunctive relief because there is an ade-
quate remedy available at law: Other sec-

tions of the Fish & Game Code (specifically,
§6021 and §6023) allow the department to
install fish screens even in the absence of
owner cooperation, But the appellate court
said this option was discretionary, not
mandatory, and therefore the court could
properly seek an injunction to force the irri-
gation district to install the screen, Q
B The Case: )
Department of Fish & Game v. Anderson-
Cottonwood Irrigation District, No.
C012197, 92 Daily Journal D.A.R. 11723
(August 26, 1992)
W The Lawyers:
For the Department of Fish & Game:
Roderick E. Walston, Chief Assistant
Atftorney General, {916} 324-5433,
'For the Anderson-Cottonwood Irrigation
District: William E. Barber Ill, (916) 533-
2885.
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Monterey Sales Tax Overturned
Due to Lack of Two-Thirds Vote

In a ruling with wide-ranging ramifica-
tions, Monterey County’s half-cent sales tax
for transportation and other puhli:.\
improvements has been struck down by thé
Court. of Appeal because it did not receive a
two-thirds majority, '

In s0 doing, the Sixth District Court of
Appéal in San Juse concluded that the stae
Supreme Court’'s recent ruling in Rider v,
County of San Diego, 1 Cal.4ih 1, should be
applied retrospectively to taxes that were
cnacted prior to the Rider roling. In Rider,
the Supreme Court struck down a San Diego
sales tax for jails, also because the measure
failed to receive two-thirds of the vote. The
court ruled that the two-thirds requirement
— required of all property-tax increases —
should have applied because the sales-tax
scheme was an attempt by San Dicgo Coun-
ty to replace property-tax funds lost under
Proposition 13. (CPEDR Legal Digest,
Febroary 1992.)

But the Supreme Court also made it
clear that future applications of Rider would
be made by individual courts on a case-by-
case basis. Larlier this yedar, appellate
courts in Los Angeles and Orange counties
upheld simple majority votes for transporla-
lion sales Laxes in thosce counties, saying
that Rider did not apply because the entities
involved had been created prior to the pas-
sage of Proposition 13. (CP&DR Legal
Digest, April 1992 ) . ;

In the Monterey County case, the Sixtk
District went the other way. In a unanimous
riling, a threc-judge panel ruled that the
Monterey County Public Repair and
Improvement Projects Authorily, which col-
lects the sales tax, is controlled by the

i
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county Board of Supervisors, a standard
Jaid down in the Rider case, They went on to
rule that Rider should apply to the case
even though the public improvements
autherity does not have the power to levy
property taxes, and also concluded that the
county should not be granted a hardship
exemption because some of the sales-tax
money has already been spent on the trans-
portation and public-improvement projects
laid out in the ballot measure. :

Measure B, the Monterey County sales
tax measure, passed by only 11 votes {out
of 40,000 cast) in the November 1989 elec-
tion. The sales-tax proceeds were ear-
marked to. pay for $355 million in public
improvements, including $233 million for
transportation improvements, $90 million
for medical center, $16 million for libraries,
$10.million for mental health projects, and
$5 million for assorted community projects.
The county, Caltrans, and other agencies
have already spent millions of dollars of the
sales-tax money, especially for the highway
projects.

The Sixth District ruled that the public
improvements authority is a ¢reature of the
county Board of Supervisors, This is an
important finding, because under the Rider

~Fuling, & tax may be subjeot to a two-thirds

vote. if the agency. that administers it is
essentially controlled” by a governmental
entity, like the county, that aiso has the
power to levy property tax. The court also
concluded that the tax in question is a “spe-
cial tax” under Proposition 13. Such taxces
are subject to the two-thirds vote require-
meiit.

Most important, the Sixth District con-
cluded that the Rider case applies to the
Monterey County tax. The county had
argued that state law and the state consti-
tution encourage the collection of tuxes to
promote fiscal responsibility. But the Sixth
District concluded that the issue of fiscal
stability “does not clearty cutweigh the pur-
posc of Propositien 13 and the goal
achicved by applying Rider: effective prop-
crty tax relicf, the assurance of continued
relict via a4 supermadjority voter approval
requirement, and the immediate elimination
of taxes that circomvented Proposition 13
and thwarted its purposes.”

The counby also argued that application
of Rider will cause a bardship on the library
system and transportation projects, and will
cdause government agencies to waste the
money already spent on these projects. The
court rejected this argument out of hand as
well. “We disagree that invalidating the
sales tax will antomatically render the
money spent on preliminary design and
environmental reports on a few of the pro-
jects wasted, for it does not mean the pro-
jects for which the reports were prepared
cannot and never will be completed,” the
court wrote. *...(N)othing except the will of

the electorate can prevent the county from
imposing a new and constitutional sales tax
to fund the county’s projects. Moreover, the
application of Rider will not affect the infor-
mational value and validity of the reports. It
merely postpones their usefulness.” 3
M The Case:
Monterey Peninsula Taxpayers Association v.
County of Monterey, No. HO08155, 92 Daily
Journal D.A.R. 11800 {August 26, 1992),
M The Lawyers: ' ‘
For Monterey Peninsula Taxpayers ]
Association: Timothy J. Morgan, {408} 429-
9841,
For Monterey County: Ralph R. Kuchfer,
{408) 372-1565.

COASTAL NCCESS

Landowners Must Bear Burden
Of Proof In Seawall Dispute

In a dispute between the Coastal Com-
mission and landowners in Carpinteria, the
Scecond District Gourt of Appeal has ruled
that the landowners must bear the burden
of proving the commission’s factual analysis
is wrong.

The Secend District’s Ventura panel also
concluded that the strict standard of review
laid down in the U.S. Supreme Court’s Nol-
lan v. Coastal Commission decision does not
apply in the seawall case, even though both
cases deal with public access conditions

~ imposed by the coastal commissien on per-

mit applicanis.

With Santa Barbara County’s approval,
homeowners in Sandyland Cove constructed
a new seawall after the damaging winter
storms of 1982-83. But the Coastal Com-
mission found shat the new seawall
encroached improperly into state tidelands.
Though the Coastal Commission did not
require that the seawall be moved back
onto privaie property, the commission did
require the homeowners Lo provide 'public
access along the top of the seawall, includ-
ing provision of a stairway.

Santa Barbara Superior Courl Judge
William L. Gordon ordered the Coastal Com-
mission set asido its ruling, concleding that
there was no “substantial evidence” that the
seawalt was, in fact, constructed below the
mean high tide line. While upholding Gor-
don’s use of the substantial evidence test,
the appellate court overturned his conclu-
sion, saying that the judge had improperly
piaced the burden of proof on the Goastal
Commission,

“Although the Coastal Act does not
expressly place the burden of proof on any
party, the gencral rule d@pplicable to land
use permits is that the burden is on the
applicant,” wrote Justice Arthur Gilbert for

CIP:DIRI

the unanimous three-judge panel. “More-
over, the Coastal Act provides that where
there is a conflict in carrying out the provi-
sions of the act, the conflict should be
resolved in a manner which on balance is
most protective of significant coastal
resources. Placing the burden of proof on
the applicant for a development permit is
one way of striking the balance -in favor of
protecting coastal resources.” He further
noted that Sandyland is “the primary, if not
the exclusive, beneficiary of the seawall
project.” Gilbert went on to conclude that
Sandyland had not met the burden of proof
inthis particular case,

Sandyland had also argued that Gordon
should have applied thie stricter “indepen-
dent judgment” test to decide the case,
rather than the substantial evidence. The
independent judgment test would be applied
if the Coastal Commission’s decision
involves a “fundamental vested right.” In
Nollan v. Coastal Commission, 483 U.S, 825
(1987), the U.8. Supreme Court ruled that a
coastal access condition imposed by the
Coastal Commission, similar to the one in
Sandyland, could be designed as a means of
restricting a property’'s use without com-
pensation, Thus, the Noffan court indicated,
such a condition could involve a fundamen-
tal vested right. i

But the Second District did not buy
Sandyland’s argument. Noting that even the
[I.S. Supreme Court acknowledged that
some public access provisions would have
been constitutional in the Nollan case, Jus-
tice Gilbert wrote: “As we read Nollan, there
is no fundamental right to build a structure
that detrimentally affects public access free
of conditions designed to amcliorate the
detrimental effect of the structure. thus we
can find nothing in Noflan that would
require the trial court to apply its indepen-
dent jundgment.” O '

#l The Case:

Antoine v. Coastal Commission, No.

B051709, 92 Daily Journal D.A.R. 10730

{August 4, 1992) ’

B The Lawyers:

For the Sandyland homeowners: David C.

Fainer, Schramm & Raddue, (805) 963-

2044, _

For the Coastal Commission: Richard M.

Frank, Acting Assistant Attorney General,

(916) 445-8178.
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Del Mar Traffic Inprovements
Do Not Violate Vehicle Code

A San Diego judge shoutd not have
enjoined the City ¢f Del Mar from installing
a series-of traffic islands and curbs, the
Fourth District Court of Appeal has ruled.
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Two local citizens had sued Del Mar,
arguing that the traffic improvements vio-
lated the state Vehicle Code. San Diego
Superior Court Judge Kevin Midlam issued a
preliminary injunction against the city, but
the appellate court reversed, saying the oiti-
zens had not proved that they were likely to
win the case at trial. In addition, the court
said, “the record suggests this lawsuit is the
result of a local political controversy and as
such is. particularly ill-suited to judicial
Intervention by preliminary injunction,”

Al issue in the case is Del Mar's
$200.000 plan to slow traffic on residential
strects by installing traffic islands and
curbs. Although the city council approved
the plan in 1990, Alfred Carstens and his
wife, Arlene, a former mayor of Del Mar,
have opposed the project over since. Alfred
Carstens has called traffic scheme, which
requires drivers to weave around islands
and berms, “somcthing from Merry
Mcelodies and Looney Tunes.”

The Carstens first claimed that the pro-
posal had not rececived adequate public
roview, although city officials say it is the
most widely reviewed public action in the
City’s history. Then the Carstens sought, to
Place an initiative on the ballot, freezing the
city’s action, but, the city council rejected
the petition, declared the mitiative illegal,
and declined to place #t on the ballot, Final-
Iy, when the city began comstruction, the
Carstens sued and asked for a preliminary
mjunction,

The Carstens claimed that the traffi
islands and barriers did not provide suffi-
cient handicapped access, created safety
hazards, and were not approved traffic con-
trol devices under of the state Vehicle Code,
The Vehicle Code requires local govern-
ments Lo usc approved traffic control
devioes when regulating traflic. This provi-
sion has been subject to several appellate
cases in recent years — most notably {hler
v. City of Encinitas, 227 Cal.App.3d 795
(1991}, In that case, the Fourth District
ruled that Encinitas had violated the Vehicle
Code in closing a strect by using a traffic
barrier with curbs, a device not approved
under thie Vehicle Code. (CP&EDR, April
1991.)

In the Del Mur casec, Judge Midlam
granted the preliminary injunction, saying
lie was bound to do so by the Ihier ruling.

On appeal, the Fourth District fowd that
Midiam had not made a specific flinding that

sarsten was likely to provail on the merits,
and further concluded il there was not
cnough evidence bo make such a finding,

As for the traffic barrier question, the
Fourth District wrote: “Unlike the barriers in
- Uler, Del Mar's proposed Improvements
— essentially permanent physical changes
in the width and alignment of roadways
effected by islands, shoulders, and curbs —
were not traffic control devices but ingtead

constituted basic structural modifications of
the roadways themselves....(A)lthough Del
Mar’s proposed improvements were intend-
ed to and might well alter traffic patterns,
such improvements were clearly authorized
under the city's construction and mainte-
nance powers,”

The comt also rejected the handicapped
access argument, saying Carsten “did not
present competent evidence any proposed
improvements under the plan would violate
handicapped access requirements.” 3

B The Case:

Carsten v. City of Del Mar, No. DO15809, 92

Daily Journal D.A.R. 11864 {August 27,

1992)

B The Lawyers: )

For the City: D. Dwight Worden, (61 9) 7565-

6604. : _ _

For the Carstens: Burton W Guetz, Brown

& Guetz, (619} 231-9886. '

Relocated Billboard Requires
New State Permit

An appellate court has upheld a summa-
ry judgment ruling ordering a billboard
company 1o remove a billboard near the San
Mateo Bridge as a public nuisance.

Galtrans had obtained the summary
judgment in Alameda County Superior Court
under the state’s Qutdoor Advertising Act,
Business & Professional Gode §5200 et
seq. Although the billboard company, Ad
Way Inc., had a permit for the billboard tor
moro than 20 years, the company had
moved the billboard in 1981 becanse of
damage to its foundation and also changed
its height, As a result, Ad Way's permit for
the hillboard was cancelled and the stale
began efforts to force the company to
remove it. Under the Qutdoor Advortising
Act, any billboard standing in violation of
the law is considered a public nuisance and
must be removed. .

In Alameda Gounty Superior Court, Ad
Way argued that the billbourd’s permit
should not have been cancelled simnply
because the billboard was moved for safety
reasons. But Caltrans argocd that cancella-
tion of the permil was not a triable issue,
since a new permit would have been
required in any event to change the biil-
board’s location and dimensions. Alameda
County Superior Court Judge James R.

Lambden granted summary judgment for
Caltrans, ordering Ad Way Lo remove the
billboard without a trial. Ad Way appealed
to the First District Gourt of Appeal.

On appeal, Ad Way argued that the ques-
tion of whether its movement of the bill-
hoard constituted a new “placing” under the

/

meaning of the Ouidoor Advertising Act was
a trial issue and therefore summary judg-
ment should be overturned. In particular,
Ad Way argued that moving the billboard for
safety reasons might be considered “cus-
tomary maintenance,” which is permitted
under the law, .

But the First District panel disagreed.
The wnanimous three-judge panel wrote that
the “plain meaning” of the Ouidoor Adver-
tising Act “is that any relocation of a hill-
board, regardless of the reasons thercfore,
is not considered customary maintenance
and is a placing. Equally clear,” the court
-added, “is the language of section 5350 (of
the Outdoor Advertising Act) which. pro-
vides that before such placing of a billboard
oceurs, a permit from {(Caltrans) must he
obtained.” O

B The Case:
People v. Ad Way Inc., A054360, 92 Daily
Journal D.A.R, 10625 (August 3, 1992},
- M The Lawyers: .

For the state: Charles E. Spencer Ir.,

Caltrans, (916) 654-2630.

For Ad Way: Scott 8. Furstman, (310} 3g9-

3259, '

The California Supreme Gourt has denied
review of Emery v. City of Palos Verdes
Estates and has ordered the case de-pub-
lished. The Court of Appeal upheld a takings
judgment by a property owner who sued the
city after a landslide was cansed by city’'s
waler system. (CPEDR Legal Digest, Juno
1992....

The Alameda County LAFCO’s decision
to place a tract of land in Pleasanton’s
sphere of influence has been overturned by
a Superior Court Judge. Judge Joanne Par-
tilli said that because the Pleasanton Ridgce
property is already iside the city limits of
Hayward, and Hayward opposed the sphore
change, then by definition the property can-
noet be within “the probable ultimate pliysi-
cal boundaries” of Pleasanton, as state law
requires. The land was annexed to Hayward
25 years ago. The case is Greenbelt Alliance
ot al v. Alameda County Local Agency For-
mation Gommission, No. [I-155586-8.,

A judge has upheld the City of Lancast-
er’s right to use redovelopment ltousing
setaside money Lo pay for two highway
overpasses. Local taxpayers, represcnted
by the Los Angeles law firm of Kane,
Ballmer & Berkman, challenged the plan,
saying that under state law the money mus
be used directly for housing. But T,.A, Couns
ty Superior Court Judge David Schacter dis-
agreed, saying the overpasses are needed
because they will permit access Lo the area
where the housing will be built.

Recession Forces Localities to Rethink Policy on Fees

Continued from page 1

on new homes from $4,400 to $2,900; otficials there say the new
federal 1transportation bill will provide important new revenues for

ads. o . : : . 5
h In Riverside County, the state’s hottest growth center in the ‘80s,
supervisors recently froze development fees. at abont $7,500 per
home, despite the pleas of the county staff, which argued Lhap the fee
would result in layoffs, The staff had recommended a 40% increase
in existing huilding fecs and a 70% hike in planning department fees,

Whether the fees are.going up or down, however, Lhe_current €co-
nomi¢ c¢risis -has led many public agencies to examine the impgct of
their fees on the market for the first time. Though fees arc still on
the rise in many areas, building indostry officials seem. chccrf.ad.by
the general trend. Rod Hanway, cxecutive director .of the Bm]dm.g
Industry Association of Riverside County, says local g()vernmppts
are beginning to make the connection between the depundablmy of
revenuc streams (1o lecal government) and the level of building
activity.” He added: “In the past, they felt development was a souro
to be milked and that there was no downside.” : o

A good example of this trend is San Diego, where construction
vosts escalated throughout the ‘80s. “Woe are taking a hax_'d look
about how much you can lay on (homebuilding) and what iF dees 10
the cost of housing,” says City Architect Michael Stepner. “We hav‘e
come to rely on the impact fee and it has a negative effect when it
“hecomes your sele source of revenue.”

. Indeed, development focs have, improbahly enough, bec-mg.e an
issue in the San Diego’s mayoral race. County Supervisor Susan
Golding has ideniified herself as an advocate of a “fair” fc('e structure,
while slow-growth leader Peter Noverro is advocating hl.{.}h fees on
developers. Political winds in San Diego have been turning against
fees in recent yoars; after imposing strict slow-growth policies in _the
19808, the city council two years ago. voted down a proposed “city-
wide” development fee of $4,300. : -

Local officials elsewhere are also expressing conceen about fees

— and that concern is having an impact on policy decisions. FUI‘
example, planning commissioners in L.os Angeles have bceg debating
about a proposed vehicle-trip fee for new dev(;lupmcnl; in Warner
Center, a business center in-the San Fernando Valley. Last year, the
city staft cul the proposed fee from $15,000 per trip 1o $1(),0_00, but
even Lhat level prompted Planning Commissioncr Suzanne Neungn to
quip that, with such high fces, “the city might as well not wrile g
plan” for Warner Genter because no development would occur. )

Meanwhile, in the City of Riverside, the city’'s staff decided

against recommending a $10,000 waler hookup fee, also fearing that
new development would be stifled. “In the current real estate reoes-
sion, we need to be very careful how we apply fe(? 1110ree;s|es,nsmqe
they oan lead to reduced permitting and COHSEP[}CEIOH activity,” said
Ralph Megna, the city's development director. “You can talk about
levying all kinds of fees, but in effect il people <choose n?t to do
development in consequence, you've got phantom income. It s never
going to materialize.” o

In Stanislaus County, planners say that without the federal Inper—
maodal Surface Transportation Efficiency Act — or ISTEA, as it is
commonly known — the county wounld have been hard-pressed to cut
development fees by more than 30%. *Our biggesp fee component to
our public facilities have been roads,” said Associate Planner James
Duval. “Based on the new method by which. the county can receive
road:dollars from the feds, we could eliminate the cotlection of fees
Tor projects now to he funded by ISTEA. The magi componept of the
county’s development fee has dropped by two-thirds, from $1,457 to
$577. _ : : e

ISTEA will take up the slack, however, only where major hlghw‘uy
projects arc concerned. In Oxnard, road fees alone “wcrc-r'alsed 36Y%
(from $2,800 1o $3,800) if-July largely because of necessary road-
way improvements” that don’t qualify for federal a‘l(.l,'acco.rdmg tp
Planning Director Maithew Wincgar, Buf some politicians i tradi-
tionally pro-growth Oxnard are skeptical. “I helieve our staff — the
bureaucracy — gets- overambitious at Limes and they try FD use cur-
rent development o pay for past planning mistakes,” said Cmmcrl-
man Mike Plisky. “We are driving away business, rather than bring-
ing it to us.” : . ’

Not all cities have takén action yet, but those that haven’l are
aware of the issues. While Stapislans County has cut fees, coun.by
seat Modesto has held the line at about $5,100 for 4 sing.le—fan}lly
home-since last- year. Now a city council subcomimittee is ,Study}ng
fee structures in surrounding communities, Senior Planner Brian
Smith said concern over commercial real estate, rather than l.]mru:;—
building, motivated the fee review. “A big part of the subcomm{hyee <;
job is to look at eur neighbors and make sure we are co.mpel‘lmfc,
he said. “We felt we were losing some opportunitics.” Smith predict-
ed that some fees will be reduced when the council takes action later
this month. _ .

.The final irony, however, is that given the state’s lung—runInmg
rcal estate bust, cven big reductions in fees are not likely tq stimu-
late 4 bumper crop of development in Califnmia. “It doczﬂ} t rgall):
make much diflerence whether you raise or lower fees al this point,
said one city olficial. “There’s no aclivity,” 1

- Scaled-Dowm Bal Ranch Projel Approved in Fresno County

Fresno County has fnally approved-a much-reduced Ve_rsim} of
the Ball Ranch development project, located in San Joaquin River
bottomlands north of ¥resno, _

The: county Board of Supervisors approved a plan for 65 luxqr'y

ousing units and a golf course and required the developer, Mlp-
neapolis-hased Sienna Corp., Lo work with nearby developers in
huilding a tertiary sewage treatment plant. Sienna ]lad originally pro-
posed b01 single-family homes and 220 condominiums, along with a
golf course, on 364 acres. - ]

The Ball Ranch project is controversial because it is the first

development on the San Joaguin River. bottom, which has peen the
focns of major prescrvation efforts in recent yoars. S(_)mel of the Ball
Ranch lahid was sold to the state Wildlife, Conservation Board, and
environmental groups tricd to pus together a deal to buy the- B_all
Ranch land, The Ball family and Sienna did not accept a $9.3 million
offer from the San Joaquin River arkway and Conscrvation Trust
and the Trust for Public Land. i _

" Fuvironméntalists opposcd development of the Ball Ranch site as
a precedent that would harm preservation. efforts. Bat Sicnna Corp.,
argued that Ball Ranch unsuitable for agriculture, O
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Nexw Emission Factors May Cause Change in Trangportation Policis

Continued from page 1

The new ARB emissions facl:ers have been meluded in the agen-

cy's computer models, and the Environmental Protection Agency has
ordered transportation planning agencies to use the numbers in con-

ducting air-quality analyses of transportation projects. Bul the emis-

sions factors are rapidly moving from the realm of the technical to
the realm of the political. The Southern California Association of
Governments (SCAG) is balking at using the new factors. And Orange
County Supervisor Harriett Weider — a board member of both ARB
and the South Coasl, Air Quality Management District — has called
for a board-level review of the factors at both agencies. )

In a letler to her collcagues, Weider said that policy decisions
based on the new emissions factors could expose both agencies “to
criticism for making major policy decisions before we fally under-
stand the impacts of the new emissions factors.” Orange County is
considered especially vulnerable 1o a new analysis. because the coun-
ty has the most so-called “mixed flow” transportation projects in the
works — that is, projects which are not devoted exclusively to tran-
sit or high-occupancy vehicles. Other agencics, such as SCAG and
the L.A. Gounty Transportation Commission, are. also calling for
more review of the emissions factors,

Computer models and their inputs — inclading emissions factors
— have become far more important in transportation planning since
the passage of the 1990 Clean Air Act amendments. The law requires
metropolitan planning organizations, such as SCAG and the Bay
Area’s Metropolitan Transportation Commission, to do a computer
analysis of the air-quality impacts of transportation projects in order
to make sure the projects “conform” with federal air-quality stan-
dards. Gonformily analyses are conducted not only on individual pro-
jects, but also on the region’s “IIP” — the transportation improve-
ment plan, which includes projects: tunded and ready for construc-
tion,

“Essentially, what you're gotting is the air-quality tail wagging the
transportation dog,” says James Ortner, an air-quality specialist with
the Los Angeles County Transportation Commission. “There’s new
pressure being put on the models Lo produce the answers. The level
of sophistication i.s really rather low. The mcthodology hasn’l
changed in 30 years.”

Transportation planners say the new emissions factors could

force California’s metropolitan agencies to radically alter their
approach to traneporl;ation issues. “It’s important to remember the
last 20 years,” said Steve Borroum, a Caltrans environmental engi-
neer. *We have been told by EPA and ARB that as vehicle speed
increases, cmissions per mile traveled decreases. This has led peo-
ple to conclude that fixes to-solve congestion will bring about bene-
fits from an air-quality standpoint. Now they arc telling us that this
isn't necessarily so. If this is accepLed by ARB in final form, Lhere will
be a rethinking of strategies.”

ARB updates emissions factors frequently, hased on ncw test
results. ARB spokesman Bill Sessa said the new emissions factors
were released by the agency’s technical staff in the normal fashion.
And because the Clean Air Act requires the metropolitan planning
organizations to use the most recent available emissions data, EPA
has ordered SCAG, MTC, and others to use the new fagtors.

But some transportation planners say they should not have o
plug in a new set of emissions. factors in the middle of their analyti-
cal cycle for regional TIPs. “My feeling is, you shouldn’t change in
mid-stream,” said Arnold Sherwood, director of community and eco-
nomic development at SCAG. “It's bad pelicy, plus it might cause us
to fail (the conformity analysis).” So far, he said, SCAG has not con-
ducted a new emissions analysis on Southern California’s regional
TIP.

But ARB spokesman Sessa said the policy implications of the new
emissions factors shouid not affect whether or when they are
released. “It is an emissions factor, not a policy decision,” he saig

“Obviously, the situation is more politicalty charged, but that’s all th\
more reason to be technically right. I think there are some people
whoe have made some broad assumptions of what these factors
mean. We don’t yet know the impact on individual pro]eots gu
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Oppositon From South-Central Torpedoes Post-Riot Redevelopment Bil
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aftor similar legislation that has passed in recent years following nat-
ural disasters such as the Toma Prieta Earthquake in 1989, But the
stroamlined procedures contained in the bill — including truncated
environmental review and citizen participation — quickly created
opposilion among some community activists,

Tucker and lobbyists for tho City of Los Angeles agreed to amend-
menls thal would beef up both environmental procedures and the
involvement of citizen committees. But these efforts were countered
by intensc lobbying by the Paul Gann Citizens Commiltee, working
with community leaders within Tucker’s district who distrust the Los
Angeles Communily Redevelopment Agency.

After receiving heavy criticism al a meeting in his district on
August 27, Tucker returned to Sacramente the next morning and
askod a Senate-Assembly conference comumittee to reject the bhill,

“We were unable to persuade the cormnmunity that the CRA could and
would be a positive tool [or rebuilding the community,” he said.

As originally written, the bill called for these redevelopment plans
in South-Central Los Angeles to be exempt from the Calilornia Envi-
ronmental Quality Act and also would dilute the power of “project
area committees” — the citizen committees that serve as a watch-
dog on redevelopment projocts, But the bill quickly ran into opposi-
tion from the Gann group, a taxpayer walchdog organization that has
recently taken an active role in lobbying against redevelopment hills,
Gann staffer Sherry Curtis, a longtime redevelopment activist fror
Southern California, contacted community leaders in South- (‘entru
I..A., who began drumming up opposition to the hill,

south Central community groups have a long and rocky history of
opposition to redevelopment. efforts. Most recently, L.A. Mayor Tom
Bradley was forced to back off from a 2,000-acre redevelopment
proposal in Watts because residents fearced eminent domain, (4
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ating new states has come home to California. At the same
time that Gzechs and Slovaks are finalizing the details of an
agreement to split into two sep-
' arate states, the ink is also
drying on a resolution in
The the California Assem-
. . biy to look into the
Straight Line same thing here. Is
Boundary the two-stale pro-
posal  serious?
Absolutely, accord-
ing to Clyde
McDonald of the
Assembly Office of
Research,  which
recently issucd a
report on the topic. And
though following
through  with
such an action
would engender volumes of legal controversy,
the procedure could be accomplished guite
simply.

The two-state idea has appeared mosl

recently as a proposal from Assemblyman
Stan Statham, a Republican whose Red-
ding-based dislrict covers most of far
northern California, But the idea has been
around as long as Galifornia itsclf. 1t first
appeared when the Franciscans and the
Dominicans divided the state into “alta” and
“baja” Californias during the Spanish era. The |
Franciscans argued that the dividing line should
be the Tehachapis. When statehood was being craft-
ed at the constitutional convention in Monterey in 1849,
Sr. Jose Carrillo, a delegate from Santa Barbara, proposed that
the new state of California include only arcas north of San Luis
Obispo, with the southern region remaining a territory, Propos-
als for a north-south split have been forwarded ever since, with
the support for the split shilting from the south to the north in
about 1920, when — not coincidentally — the south’s popula-
tion (and political clout) began 1o excecd the north's,

So far, Statham’s proposal has been getting a favorable
response — cspecially at the polls, where, in June, voters in
maost northern counties indicated they wanted to split the state,
Thongh no exit polls were conducted, it is thought that the Bay
Area counties that turned ont “no” voles feared they would cnd
up in a southern state, since Statham had already publicized a
27~ wunw map that drew a boundary north of San Francisco
and Sacramenio. Singe then, Statham has introduced a three-
state proposal, with the Bay Area dominating a Central Califor-
nia state, and the Assembly recently appointed a seleot commit-
tee to study how the state-splitting proposal should be pursaed
and what houndary — or boundaries — would be-most .desir-

VET he current international trend of redefining berders and cre-

burner during the budget crisis.

[he Balkamizat

able. The select commiltee’s activities were placed on the back

on of Galiforia

In a recent report, the Assembly Office of Research exam-
ined several two- and three-state options in detail by grouping
current state revenue and expenditures from existing counties,
The office found that three options were fiscally feasible, and
that one option known as the “Straight Line Division” -— with
the boundary running straight across the state, along the top of
San Lmis Obispo, Kern, and San Bernardino countics — would
come closest te equalizing finances in two new states. -

Under the Straight Line proposal, the north would have tax
revenues of approximately $18 million and the south $28 mil-
lion, and the state budgets would be almost: perfectly halanced
— the south would gain a $15 million surplus and the north a
$15 million deficit, A second option, the so-called Eight South
Counties split, which places San Luis Obispo and Kern in the
northern state, brings the north’s budget within $270 million of
being balanced. And a third option, the Watershed Boundary
option, which places Kern in the north but puts San Luis Obispo,
Mono, and Inyo in the south, the north’s budget would como
within $300 million of being balanced. Statham’s origi-
nal 27-county northern state would also be finan-
cially viable.

In short, the report laid to rest the notion
thal the south is subsidizing the north — or
vice versa. With the dollars-and-cents issues
out of the way, the discussion now faces the
much stickier area of politics and public
discussion. And ultimately, the Legislature
must decide how to proceed.
The iegal steps are simple, though
open 1o interpretation. First, the Legislature
must grant “consent” to a split-state con-
cept. Then COIlgI‘bbb must also grant “con-
sent,” The meaning of
“eonsent” is 1ot
defined, and
could be achieved
by a simple voice vote
in both houses of
the Legislature,
though it's likely
that any proposal
would be placed
before the volers.

50 why splil
up, anyway? The
Assembly report
found that the prima-
ry argument is the
same one given since
1849 — that the area of the Source;
state advocating division (then the Assembly Office of Research
south, currently the north) believes its political destiny is being
determined somewhere else. Other advocates argue that Cali-
fornia is simply too large to be governed as one state, After all,
Galifornia’s population and economy is larger than that of most
countries. Wait a minute...what about that Bear Flag Republic
idea? O

The
Watershed
Boundary

Eight South
Counties
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Farewell, Giants, A

T he expected departure of the San Francisco Glants was a
newsworthy event, regardless of any consideration of how
¢ the event reflects on Califernia ¢conomically or politically.
Yet the departure of the Giants, formerly known as the New
York Giants and soon to be known as the St. Petersburg Giants,
has a profound resonance in a year when many other compa-
nics have left California or are seriously considering a change of
scene, The Giants organization, in fact, is the besl-known com-
pany vel to leave California, and the reasons for their discontent
may have some interesting similarilics with other companies
that have fled the state,

Alack of enthusiasm, an unwillingness to.
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Morris Newman

10 Don't Look Back

the Mission Bay redevelopment area, but the election — coming
only a few days after the disastrous Loma Prieta earthquake —
fails by 1%.

In 1990, several upstart cities in the Silicon Valley propose
to bring the Giants a few miles soutih, but their plan to fund the
stadinm with a atility tax on business is enough to kill enthusi-
astn for the project among the lockstep corporate leaders in the
San Jose area, The location near the 237 Freeway is controver-
sial, because it requires a costly freeway widening and threat-
ens to worsen Lraffic on an alrcady slow artery.

And last June, San Jose voters deal the final msult 1o the
Giants hy refusing a fourth stadium hid.

spend public funds for local hoosterism, and

By eontrast, consider the experience of St.

cnvironmental problems all seem to have (c I/Vbat is mo_gt Petershurg in its effort ty secure the Giants.
L‘l)nl;I‘lbllt.Bd to this traumatic leave-takil'lg. / ’ T_r_vying to shake off the image of a Slﬂ(}py
What is most shockllng for longtime Caln'”ornl- sbockmg ﬁpfr longtlme retirement village — and wanting to chal-
ans is the realization that the state is no ‘ ) i

longer a destination. Until very recently, after
all, -California was the place-you left Detroit
or lowa or New York to go to. Now Galifornia
is a place you leave behind for hot centers of -
entreprencarship such as Atlanta or Florida
or Seattle.

After losing a f(auﬂ;h cluJLlon on financing
a new stadium, Giants owner Bob Lurie
might have been forced Lo leave just to save

Cdl:tﬁ)mmm

longer  destination.

lenge il"a-mpa for supremacy on Florida's Gull
Goast — the city rolled the dice on a stadinm
without a tcam. Int 1990, St. Pete completed
construction of the Florida Suncoast Dome, a
42,000-seat stadiom designed for baseball.
The stadium was financed by two bond
issues, including an $85 million deal,
secured by cxcise taxes, that predated the
1986 tax-reform crackdown on tax-iree

his pride. And both California and major-

league bascball have changed a lot since the Fisenhower days.
Yel. some interesting parallels exist between up-and-coming St.
Petersburg and not-so-young-anymoere San Francisco.

Flashback to 1958. The Cha Cha is the newest dance vogue,
the European Common Market is formed, and the Glants accept
an offer to play in the Bay Area. The clincher is the city's
promise to build a publicly funded stadium, the 62,000-scat
Candlestick Park, which was: completed in 1960 for $24.6 -mil-
lionr, (In 1986, the city expanded the stadium for football and
installed another 4,000 luxury scats, although that move had
only a marginal benefit for the baschall club.)

The Giants, of course, weren't alone in coming to California
in 1858. In moves that portended a “new world order,”
Krushchev came to power, Pope John XX111 was elected, and the
former Brooklyn Dodgers played their first season in Los Angoe-
les. The Dodgers, too, were lured west by a promise of a new
stadium. The city butldozed a low-income ucighborhood north of
downtown, Chavez Ravine and gave tho land to the Dodgers.
Significantly, Dodger owner Walter O'Malley built the stadium
with private funds. 'the team still owns the ballpark, reoting it
irrevocably in its adopted home.

Now let’s beam forward to 1987, Candlestick Park, the stadi-
um that first brought the Giants west, has turned out to be
windy and unpopular with the fans. he sureounding neighbor-
hood has declined, and Giants owner Bob Luric asks the voters
of San Francisco to approve a bond measure for a new publicly
financed stadium. Despite the support of then-Mayor Diannc
Feinstein, who has secured hard-to-get tax-lfree municipal
bonds for the stadium, the measure fails at the ballot box. |

Two years laler, Mayor Art Agrios proposes a new stadium in.

bonds. And there’s a little-publicized swedt-
‘ener to the deal: in order to improve the sta-
dium’'s cash-Mow, the local sports authority receives a rebate on
the first $2 million in sales tax over the next 30 years. In other
words, sports boostorism is built into the Florida tax code.

The Sunceast Dome may be the largest speculative real
estate project ever developed by local government, and the

financial ligures are typical of the '90s. The stadium requires

$33 million in annual gross revenues Lo break even, but without
a basehall team the dome generated just $3.5 million last year.
St. Petersburg officials predict that the Gianls will bring $24
million a year to the stadium in ticket sales alonce.

Of course, no one figured that the Suncoast Dome would
remain without a major-league ¢lub for long. The area has a
long tradition of supporting spring-training baseball, and the
demographics in the Tampa-St. I'ete metropolis are great: a
population ol 2 million people, comprising the 13th-largest
media market in the country,

It is tempting &0 see St Petersburg in 1992 as a replay of
California in the late ‘50s: starry-cycd about sports, dreaming of
“big city” status, and cager to spend foolishly to promole itself,
In today’s California, it's hard to be enthusiastic. The scemingly
indestrgctible. economic engine has stalled. Residents are tired
ol bolh the initiative process and new taxes. If Galifornia is not
oxactly a Rust Belt junkyard, it is no longer a Sun Belt utopia,
either. The state hias matored and discovered its limitations; it's
at that awkward age when it is no longer a “hot” economic des-
tination, but not yet desperate criough to liquidale its regulatory
structure to bring in outsiders. So, go with grace, Giants. Cali-
fornia has grown too old, too cautious, and too worried to
dream about baseball anymore, L
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