N

I Brief. ...
Calendar

....Page 2

) chws R s
~Loeal govemmems confrom: water ’

conservatlon law...

.5an; Emldm pm]ect appmved by .
Pa

“ The Wamel' Rldge -.deal .

. Page 1’

We

. is published mgnthly by

Torf Fulton Associates
1275 Sunnycrest Avenue
Ventura, CA 93003-1212

Gontributing Liditor
Subscription Price;

ISSN No. 0891-382X

For online access information

805/642-7838

William Fualton,
Fditor & Publisher

Morris Newman,
Senior Editor

Stephen Svete,

$179 per year

can also be accessed
electronically on
NEWSLIS3

call 800/345-1301

Page 4

Landdl

ALIFORNIA PLANNING
EVELOPMENT REPORT

(o
-

Vol. 7, No 11 — November 1992

By Morris Newman

The approval of
two bitterly disput-

PIOPOSAIS e
LA0TD el wae
isputes

Around Siae

Riverside County
and Keller Canyon
in Contra Gosta
Gounty — has
reignited the

Riverside County

Approves Eagle

Mountain Bug

Lawsuit May

Challenge Project

shouting match
about one of the
least popular of
land uses. Local of-
ficials often oppose
such facilities, but
counly supervi-
) sors, with their
eyes trained on a fast-disappearing landfill
capacity, booming population, and new
sources of revenue, arc often willing to ap-
prove Lhem. Predictably, environmentalists
are strongly opposcd to the landfills, and call
for alternative waste-disposal technologies,
hut both landfill operators and state officials
say such technology is either unavailable or
won't do the job.

The controversial Bagle Mountain project,
located near Joshua Tree National Monument
in the Coachella Valley, was approved carly in
October on a 3-2 vote by the Riverside County
Board of Supervisors.  Continued on pase 10

By Mark Blackburn

NewdE
Policies More
miendly To

g o s _)evelopers

revolulionary in a . Commission's Use of
city where citizen Discretionary Review
resistance Lo Cul Back
growth has tradi- Dramatically

tionally been ex- Under Jordan
tremely high,

Under president Sidney Unobskey, a for-
mer real estate executive, the seven-member
commission has adopted a policy of “strict
construction” of the San Francisco planning
code. Although the commission’s power of
discretionary review over development pro-
jects was liberally used in the past, not one
request for discretionary review has been
granted since the new commission was sworn
in al the end of March. With development ac-
tivity iow, however, the commission has yot
Lo confront a major -new project. that would
test the new strategy. _

And in the face of budget outs, the plan-
ning department, under new director Lucian
Blazej, has made faster processing of appli-
cations its top priority. Continued on page 4

* The planning
process in San
Francisco has be-
come a lot friendli-
er to developers
since Mayor Frank
Jordan, a conser-
vative Democrat,
took office earlier

Deli, Housing Bl Highight Leislaive Year

The Legislature may not have passed any
growth management hills, hut the 1992 ses-
sion did yield a considerable orop of new leg-

ics.

Among the most important were first-ever
bills permitting the transler of redevelopment
housing money from one jurisdiction to an-
other; a bill overfurning court cases giving
school disiricts more latitude in imposing de-
velopment fees; and a new resional planning
commission for the Sacramento-San Joaquin

islation on a variety ol land-use planning top-

Delta arca. And while redevelopment oppo-
nents kilied a bill to permit the City of Los
Angeles to oxpedite creation of new redevel-
opment zones in riot-torn. arcas of the city
(AB 394}, a similar bill for Long Beach and
Signal Mill (SB 598) was signed into law,
Perhaps the most surprising action was
the passage of SB 1866, a bill establishing
the Delta Protection Commission, in a year
whoen the state did nol otherwise act on re-
gional growth management guestions. The
bill creates the Continued on page 8
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In Brief

) The City of Modesto has followed the lead of several California
cities in lowering its developer fees by about 30%. City officials
say the cost reduction resulted from a regular overhaul in the fee
structure that occurs every five years, although this cut ocourred a
vear early. “We accelerated it because of the economic crunch.” says
a planning official. ’

A third of the fee cut reflects a lowering in the administrative
costs of project evaluation, the cancellation of some cily projects
and the availability of new funding sources; particularly ISTEA, the:
[ederal transportation bill. The remaining two-thirds of the out re-
ftects the “depressed bid climate” among contractors due to the re-
cession, according to the Modesto official.

A four-agency revitalization strategy for Los Angeles has
been presented to the L.A. City Gouncil by Planning Director Con
Howe, The strategy represents City Hall's first formal attempt o
change city policy in tho wake of last spring’s civil unrest — and the
first attempt by several agencies within Gity Hall to work together on
planning issues. '

The rovitalization strategy contains three elements:

1. More inter-agency cooperation o overcome the diffuse nature
of power in the L.A. ity government, .

2. A policy of targeting city resources Lo minority neighborhoods
where they arce truly needed, rather than distributing them equally
among all 15 council districts.

'3 Joint development of neighborhood plans in the targeted areas
by city agencies, community-based organizations and non-profit de-

velopers, and Rebuild L.A.

“The diffuse nature of city government makes it difficult to re-
spond in any cohesive or unified fashion,” said Howe. “We made a
compact among. ourselves that because of ineffectiveness singly, we
would work together.” :

The San Joaquin County LAFCO decided a sphere-of-influence
dispute on October 23 between the citles of Lathrop and Man-
teca in favor of Lathrop. Lathrop was allowed to add another 7,000
acres t_o its sphere of influence, while Manteca lost, its bid to include
under its own sphere a 500-acre area that has leng been part of the
Lathrop planning area. LAFCO executive director Gerald Scott said
the decision was the most recent, and possibly the last, attempt by

Manteca to bring under its sphere of influence land included in the
Lathrop General Plan.

The Los Angeles Gounty Board of Supervisors has approved the
controversial 2'72-home La Vina development project in Altade-
na hy a vote of 4-1,

The La Vina project had been the subject of extended litigation
over the question of whether draft enviconmental impack reports
may be prepared by developers' consultants, as is the practice in
L.A. County, or must he prepared by cities and counties.

The: board vote overturned the decision of the L.A. County Region-
al Planning Commission, which had approved a smaller develop-~

ment. Only Supervisor Gloria Molina voted for the smaller project,

however. O

November

B 18: EIR/EIS Preparation and Review. Davis. Davis. Sponsor:
UC Davis Extension. Call: (916) 757-8887.

W 20: Exactions, Dedications, and Vested Rights. Ventura.
Sponsor: UC Santa Barbara Extension. Call; (805) 893-4200,

B 20: Subdivision Map Act: An Advanced Seminar. Davis.
Sponsor; UC Davis Extension. Call: (916) 757-8887.

December

B 3: After Lucas: Private Property Rights v. Governmental
Land Use Regulation. Los Angeles. Sponsor: UCLA Extension,
Call: (310) 825-7885.

3: CEQA: A Step-by-Step Approach. Davis. Sponsor: UC
Davis Extension. Call: (816) 757-8887.

4: Small Town Planning. Davis. Sponsor: UG Davis Extension.
Call: (916) 757-8887.

4: Plarning and Zoning Clinic. Los Angeles. Sponsor: UCLA
Extension. Call: {310) 825-7885.

#1: GIS: An Intreduction. Davis. Sponsor: UC Davis Extension.
Call: {918} 767-8887.

January

B 13: CEQA. A Step-By-Step Approach. Fresno, Sponsor: UC
Davis Extension. Call: (916) 757-8887.

B 15: Dispute Resolution; Negotiating Land-Use Disputes.
Davis. Sponsor: UC Davis Extension. Call: (918) 757-8887.

CALENDAR

B 20: CEQA: A Step-by-Step Approach. Davis, Sponsor: UC
Davis Extension, Call: {916) 767-8887.

B 22: Annual Land Use Law Review and Update. Davis.
Sponsor: UC Davis Extension. Call: {§16) 757-8887.

M 29: Mitigation Measure Development and Monitoring.
Davis. Sponsor: UC Davis Extension. Call: (916) 757-8887.

February

W 5: Subdivision Map Act. Redding. Sponsor: UC Davié
Extension. Call: {918) 757-8887,

B 17: Redevelopment Update. Davis. Sponsor: UG Davis
Extension. Call: (916) 757-8887.

B 19: Designing Communities of Place: Sensible
Approaches to Neo-Traditional Planning. Davis. Sponsor;
UC Davis Extension. Call: (916} 757-8887.

March

@l 17: CEQA: An Update. Fresno. Sponsor: UC Davis Extension.
Call: (916) 757-8887.

M 18-21: Association of Environmental Professionals

- Conference. Yosemite National Park. Sponsor: AEP.

M 19: Subdivision Map Act. Fresno, Sponsor: UC Davis
Extension. Call: (916) 757-8887. :

M 19: Councils of Governments: Regulations, Programs, and

Pending Legislation. Davis. Sponsor: UC Davis Extension. (

Call: (918) 757-8887.

24: CEQA: An Update. Redding. Sponsor; UC Davis Extension.

Call: (916) 757-8887.

-

By Morris Newman

Only a small number of cities and counties appear to have creat-
ed water-efficiency plans in anticipation of a January 1, 1893, dead-
line for compliance with AB 235, the state Water. Conservation in
Landscaping Act of 1990, Introduced by Assemblyman Steve Clute,
D-Riverside, the bill requires municipalities to adopt water-efficiency
plans by the January deadline, Cities that fail to comply are automat-
ically saddled with a model ordinance created by the Department of
Water Resources: . :

The new law represents an attempt to both limit and monitor
waler usage in new or rehabbed development projects at a time
when water supplies in California are still low. Some cities are ex-
pressing confusion about methodology, however. And some giant
loopholes in the law call into question how much the bill can actually
achieve in water conservation,

As of late October, 15 counties and 82 cities had created ordi-
nances, afthough Marsha Prillwitz, landscape program manager for
the Water Resources department, said she had received 250 tele-
phone calis in the previous month regarding AB 235, which suggests
that many localities are trying 1o come to terms with the hill,

The law does not set goals or require any particular methodology.
Prillwitz said the lack of specific goals is appropriate in a state with
vast differences in climate and aridity. She added that officials of the
League of California Cities had said they would not support the bill if
it held 1o specific goals. Consequently, the bill simply requires cities

“and counties to “consider” the state’s own water-efficiency modol

Y, f.when drafting their own ordinances. The Department of Water Re-

—

sources has the responsibility of revicwing all water-efficiency plans,

although enforcement is apparently up to local water authorities,
Cities seem to tend toward one of two water-efficiency methods

— a water allowance method, which limits water based on the water

Liocalities Conirons State Water Gonservation Law

needs of particular landcaping schemes, or a “turf limits” method,
which restricts the percentage of landscaping that may be devoted to
grass. The DWR model ordinance uses th¢ water allowance method,
but in the recent drought, most communities that pursued water-
conservation ordinances used the turf limits method.

The water allowance method establishes a water allowance for
each project based on 80% of the evapotranspiration rate (ETo) of
any particular site. [n essence, the water allowance method identifies
the water use of a particular site, given ils landscaping, and sets that
need as the upper limit of water that a site may use (although the
80% figure is somewhat arbitrary and can be moved up or down),

In some jurisdictions, excess water use may result in fines; in
others, water districts may allocate only the predetermined water al-
lowance and no more. Ventura County and the cities of Los Angeles,
Sacramento, and Hayward as well as the Otay Water District and the
East Bay Municipal Utility District (supplying Berkeley, Oakland, and
Alameda) all have adopied the water allowance method. .

By contrast, the turf limits method, which is more familiar to
many planners, prescribes the types of plants and the desirable ra-
tios in which to plant variously high-water, medium-water and
drought-resistant types of foliage. Jurisdictions adopting the turf lim-
jits method have typically restricted grass between 15% and 40% of
the square area, Pat Marion of the California Tandscape Architects
Association said cither method of measuring waler efficicncy can
satisfy the requirements of the state law, although he claims that
only the water allowance method gives both officials and landscape
managers a quantifiable method for water efficiency. Q.

M Contacts: :

Pat Marion, California Landscape Contractors Association, (916) 649-
6331,

Marsha Prillwitz, Department of Water Resources, (916} 653-7366.

*Kem County Approves San Emidio Ranch Proect

By Morris Newman

The Kern County Board of Supervisors approved the vast San
Emidio development in October, less than a week after the board re-
jected the idea of reviving the county’s planning commission. Critics
of the 9,4000-acre project, where 63,000 people are eventually ¢x-
pected to live on what is presently agricultural land north of
Grapevine, said the project represents “leapfrog” development and
presents environmental problems. The San Emidio Ranch, which
comprises 109,000 acres in total, lies 25 miles south of Bakersfield,
the arca’s largest city.

Despite protests from. environmentalists, the Kern Gounty super-
visors approved the massive new development 4-0 on October 7. The
filth member of the commission, Karl Hettinger, abstained, as he had
promised in January, Hettinger has been the target of a conflict-of-
interest accusations following press reports thai he and Randall Ab-
hott, former resources dircctor for the county, had spent a Mexican
{ishing trip in the company of executives of San Emidio’s developer,
the Dale Poe Go. (CPE&DR, May 1092;) Whether the project goes Tor-
ward or not hinges on the on the developer’s ability to demonstrate
the site has adequate water for a new city. Bruce Nybo, a civil engi-
neer-hired by Poe, assured counly supervisors that “the water is in

the ground.” ]

Compared to projects of comparable size elsewhere in the state,
Poe seems to have gotten off lightly in mitigations. The developer
agreed to pay $75 per housing unit to buy pre-1976 cars, as a air-
quality measure, and to usc “low density” lights to avoid glare. In ad-
dition, experts in archaeology and American Indian artifacts will he
on hand during excavation. The developer had an ally in Tejon School
District trustee Bob Connor, who told supervisors that the developer
had a “legally binding agreement” to give $85 million to the schoot
district. Connor called the arrangement “nnigue,” though apparcntly
the district could have received roughly the same amount through a
routine school fea,

To advise the supervisors on planning matters associated with San
Fmidio, the hoard created a special seven-persen planning advisory
board, with five members appointed directly by each supervisor and
two appointed at large, The board appears to have little authority.

The project’s size and impact had motivated environmentalists to
ask the Kern supervisors to reconvene the county’s planning com-
mission. The supervisors dismantled the commission in 1981, saying
it was redundant and a waste of money. Kern is the only county in
the state without a permanent planning commission. But in October,
the supervisors made themselves the official planning agency. U
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oan Eranciseo Becomes More Developer-Friendly Under Jordan

Continued from page 1

The initial filing process has heen speeded up by as much as two
months as a result. At the same time Blazej is preparing to seek
minor changes in state guidelines for exemption from the California
Environmental Quality Act.

The main beneficiaries so far have been homeowners and small
builders, whose complaints abont delay were often heard during the
campaign that preceded Mayor Jordan's election last fall. But lobby-
ists and lawyers who represent big developers anticipate that their
clients will receive similar treatment as the economy rccovers and
they ceme forward with their projects.,

- “There’s excitement in the development commumny " gaid Dehra
Stein, whose GCA Group specializes in creating voter and media sup-
port for big projects.

There has heen less excitement among neighborhood activists,
who initially feared that the so-called stream-
lining of the process would lead to indiscrimi-
nate development. “The kinds of streamfining €4
these folks are Lalking about is shutting out
the public,” Jake MeGoldrick, president of a

The

units. Although modest in themselves, the proposals coincide with
efforts by other organizations to reduce CEQA-caused delays without
changing the environmental safeguards it provides.

Meanwhile, the planning commission has discouraged discre-
tionary revicw of projects. Instead, project opponents and project
sponsors have been sent off to negotiate their differences with assis-
tance from the local American Institute of Architects’ chapter's de-
sign review board. If they can’t resolve them, the commission makes
a decision according to the letter of the code.

But the new department and the new commission have yel to be
tested by the submission of a major new project. In past years such
tests have often been provided by the so-called beauty contest, a
competition for the right to build some part of the 475,000 square
feet of high-rise office space allocated annually under Proposition M
to buildings of more than 50,000 square fcet.

This year, however, the beauty contest drew only one entry — the
first building in Catellus Development
Corp.'s Mission Bay project — meaning that
there was, effectively, no contest. The com-
mission unanimously awarded Catellus the

right to build 363,000 square feet with only

Richmond District community association, new depdﬁment one condition, that no permit be issued
told the San Francisco Chroniele in Septem- — “until the design has been retined to a higher
ber. ﬂlTld tbf? level.” But it wasn't clear whether this

Now, however, there are signs that the - — meanl anything beyond a gesture of courtesy
hostility of the: neighborhood groups is yield- TEW COTTRISSION to consulting architects who told the com-
ing to a recognition that the shift in emphasis mission they felt the existing design wayg’
does not mean an end to San Francisco as ]m_vg yet to be tejtgd “suburban.” But the commissioners did nd._
they have known it. “Wo are trying to rethink repeat the bidding war their predecessors

a lob of things,” said Margaret Sigel, a repre-

by the

instigated 1asl year, when the contestant

sentative of the Coalition of San l'rancisco
Neighborhoods, after a recent commission
meeting, ——

submission of 4

that offered the biggest mitigation package
won the allocation.

Some planners suggest that, to forestall
future conflict over individual projects, the

THAJOT NEW

These steps could mean that the com-
misston will act as “strict. constructionists”

city should pursue the creation of neighbor-
hood plans with neighborhood participation, |
Planner Bruce Race of ELS/Elbassani & Logan
Architects observed that strong neighborhood
plans could permit the city to establish guide-
lines recognized by all sides.

A long-range planning effort is unlikely, however, given the cur-
renl budget situation. Blazej, who took over as acting director in
March and became permanent director in Augnst, now has 85 plan-
ners on his staflf — 14 fewer than his predecessor, longtime planning
director Dean Macris, Although he has raised all fees by a {lat $1256
each — hoping to increcase revemucs by $460,000 — his depart-
ment's share ol the cily’s slumping sales-tax revenue has simultane-
ously been redueced by $300,000. "It will hurt long-range planning,”
he said.

Blazej is focusing oun immediate canderns, such as how to replace
elevated roadways taken down sinoe the 1989 earthquake and keep-
ing the University of California’s UCSI medical complex from leaving
the eity. The waterfront roadway issne includes declding what to do
with an area in front of the waterfront’s center point, the Ferry Build-
ing, where the now-demolished Embarcadero Freeway used to run.

To expedite processing, Blaxej has créated an initial applications
office that groups representatives of all the relevant city depart-
ments in one place. As a result an applicarnt can find ont within days
or weeks whai additional documents he has to supply, ruther than
waiting months while the initial file travels from department to de-
partment. The proposed changes in the CEQA guidelines aim at com-
plete exemption from CEQA for residential projects of fewer than six

project. )

in future contests, limiting mitigation to the
$15 a square loot called for in the downtown
plan. This would be in accord with their han-
dling of smaller projects to date.

On the other hand, the commission’s
handling of the beauly contest could simply
he a market response:; demand was down for what the commission-
ers sell — entitlements — and no price increase was conceivable,

Six previous beanty-contest winners, including Bechtel, relaln their

‘allocations but have yet 1o build,

In addition, much of what th¢ commission does is dictated by
emmunity reaction, meaning that its decisions in future major cases
are likely to depend on the political climate at the time.

The only other case approximating a major test of the commis-
sion bhesides the Mission Bay building was an application by Costco
to build its first urban store at 1tk and Harrison streets. The previ-
ous commission had won the company’s commitment to muke a con-
tribution to kow-cosl housing but hadn’t pinned down the details. The
housing commitment was not required under the code, and the pre-
vious commission was responding to community pressure,

{Unobskey, the new commission president, negatiated a deal for
Costeo to give Catholic Charities $80,000 a year for 50 years to fulfill
the housing requiremerntd. Obscrvers suggested that tnobskey was

merely completing unfinished comuission business that he might not.,

have initiated himself,

He declined to make such a statement. Nonetheless, he has left

the impression in the development community that, under his presi-
dency, projects will be handled laster and within the letter of the
code, [

&

/'

November 1992

Adult Zoning Oniiance Upheld

'State Supreme Court Expands
Power To Separate Adult Stores

The California Supreme Court has
expanded a city's right to restrict adult
businesses, oversurning a Court of Appeal
ruling that National City's adult-business
zoning ordinance violated First Amendment
rights to froe speech.

By a B-2 vote, the staie’s highest court
affirmed the constitutionality of National
City's ordinance, which prohibits adult busi-
nesses within 1,500 feet of another adult

~husiness or any school or public park, and
/\wthm 1,000 feet of any residential area.
" The ordinance does permit adult businesses
in shopping malls.

The Supreme Court’s ruling is important
hecause it cxpands a city’'s powcer Lo regua-
late the location of adult businesses heyond
that granted by the U.S. Supreme Court in
the landmark case City of Renton v. Play-
titne Theatres, Inc., 475 1.5, 41 (1986). In
that case, the high court upbeld the consti-
tutionality of an ordinance prohibiting adult
husinesses within a certain distance of
churches, schools, playgrounds, residential
areas, and other incompatible uses.

The National Cily casg, however, also
upholds a city’s right impose a minimum
distance — 1,500 fect, in National City's
case — between different adalt businesses.
In National City and many other California
cities, the result of this additional restric-
tion has been to dramaltically reduce the
locations available to adult businesscs with-
in a given community. (CPEDR, March
1989.)

The National Gity ordinance was aimed
at Chnck’s Bookslore, a bookstore and pic-
ture arcade that Natieral City has been try-
ing to close down for years. Chuck’s is
located close to hoth an adult theater and a
residential area. Chuck's lawyers arghed
that the zoning ordinance limited the busi-

{ ness to just 4.5 acres of land in a city of 8.6

square miles, and that shopping mall own-
ers would not rent. to the bookstore.

But Supreme Courl Justice Armand Ara-
bian, who wrote the court’s opinion, said:

“The Constitution does not saddle munici-
palities with the task of ensuring either the
popularity of economic success of adult
businesses.” Lawyers for Chuck’s Bookstore
said they would probably seek a review by
the 7.8, Supreme Court.

In March 1991, the Fourth District Court
of Appeal in San Diego struck down the
ordinance, saying that the law was too
restrictive and failed to allow for a reason-
able number of alternative sites for Chuck’s.
But the Supreme Court reversed, saying the
ordinance was not aimed at zoning adult
bookstores out of existence but, rather,
designed to curb the secondary effects of
adult businesses, such as erime, In the
majority opinion Arabian conciuded that the
ordinance is “content-neutral,” Further-
more, he said, Chuck’'s had failed Lo prove
that the malls. won't rent to adult business-
o8,

“While a city may not suppress protected
speech,. neither is it compelled Lo act as a
broker or leasing agent for those engaged in
the sale of it,” he wrote. “We decling to hold
local governments responsible for the busi-
ness decisions of private individuals who
act for their own sconomic concerns with-
out. any reference Lo the First Amendment.”

The two dissenting votes on the coort
came Trom Justices Stanley Mosk and Joyce
Kennard. In a ¢onourring and dissenting
opinion joined by Kennard, Mosk agreed
that the appellate court had crred, but con-
cluded that the ordinance is unconstitution-
al because it imposes a d¢ facto ban on
adult husinesses. He argued that the provi-
sions permitting adult bookstores o locate
in malls are “illusory” protections under the
First Amendment; since in lact no shopping
mall would rent space to such businesses. O

B The Case:

City of National City v. Wiener, No.

$020887, 92 Daily Journal D.A.R. 14709

(November 2, 1992),

W The Lawyers

For Chuck's Bookstore: John Weston,

Weston & Sarno, {310) 972.4221,

For the City of National Gity: Assistant City

Attorney Linda Kaye Harter, (619) 336-4220.

TAKINGS

Fresno Property Owners Awarded
$6.4 Million in Taking Case

A Fresno property owner has been
awarded a $6.4 million judgment against
the City of Fresno in a taking case involving
land designated as a “clear zone” for a pri-
vate airport.

Fresno Superior Court Judge Stephen
Kane concluded that keeping the nine-acre
clear zone free of development had resulted
in a total taking of all value from the 20-
acre property. City officials said they will
appeal, though both sides say they are pur-
suing a settlement.

The case arose when Donald Blosser and
his sister, Jill Robinson, sought to rezene a
20-acre parcel of land from agricultural to
commercial and residential. The property is
located in the flight path of the Sicrra Sky
Park Airport, a private airport atlached to a
subdivision of homes for airplanc owners.
The city agreed to a rezoning, but as a con-
dition required that a nine-acre approach
path to the runway remain clear. The
approach palh split the usable portions of
the site into a small parcel on one side of
the path, and a larger (10 acre) parcel on
the other side, Blosser filed a suit alleging a
taking under the Fifth Amendment of the
.S, Constitution.

In an unpublished raling last year, the
Fifth District Court of Appcal in Fresno
ruled that a taking had occurred and
referred the case back to the Superior Court
to determine damages, (CPEDR, August
1991.) In October, Judge Kane awarded
Blosser and Robinson $6.3 million — $3.4
million as the total value of the properily,
$1.35 million for a loss of financial return
on the property itself, another $1.35 million
in interest charges and other financial loss-
os incurred while the property was tied up
in litigation, and $180,000 in mental
anguish damages for the two plaintiffs.

Chief Deputy City Attorney Robert
Gabriele called the decision “outrageous,”
saying that a total taking should not have
been declared becausc the. Blossers still
ltave use of half their land. The Blosscrs’
lawyer, Joseph Gughemetti, said he cited
30 years of case law” in support of his con-
tention of a total taking.

Gughemetti said the Blossers havc
deciared bankruplcy because of their inabil-
ity to sell the parcel and pay off loans that
were taken oub with the land as seourity. He
said that a federal bankruptey judge had
placed a stay on bankruptcy proceedings
while the taking lawsuit was resolved.

Gabrielle said Fresno has filed a counter-
suit. against the owners of the Sierra Sky
Park airport, secking to recoup the $6.4
million from them,:and thal the airport
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owners, in turn, have sued the homeowners
who use the airport. O
B The Case:
Blosser v. City of Fresnd, Fresno County
Superior Court No. 3756627-7
B The Lawyers:
For the city: Robert Gabriele, Assistant City
“Attorney, (209) 488-1326. :
For the landowner: Joseph Gughemetti,
{415) 592-3153.

GENERAL PLans

Appellate Court Drops Contempt
Accusation Against Planning

Madera. city planning commissioners
were threatened with a contempt of couart
charge a few weeks ago ‘when they conduet-
ed a commission meeting after a Superior
Court judge had ordered them not to. How-
ever, in quick action, the Fifth District Court
of Appeal in Fresno concluded that the
judge did not have the authority to issuc a
Lemporary restraining order blocking the
meeting,

The contempt action was brought by
attorncys for Ronald and Jasmine Cloud,
whose property just outside Madera was
under diseussion as part of Madera's gener-
al plan update. In the midst of the general
plan process, the Clouds sued the city,
claiming, among other things, that a joint
planning commission-city council meeting
robbed the planning eommission of its abili-
ty to make an independent judgment ahout
what the land-use designation for the Cloud
property should he,

The Clouds disliked the planning stafl’s
recommendation that their 625-acre parcel
of land — located oulside the city but partly
within the city’s spherc of influence — bo
designated lor agriculture and open space
use. Afler the lawsuit was dismissed, the
planning commission decided to impose no
land-use designation the sito — essentially
leaving future development plans up to
Madera Gounty rather than the city.

On Scptember 15, Judge Poul Martin of
the Madera County Superior Gourt issved a
temporary restraining order preventing the
Madera Planning Commission from holding
any meelings pertaining to the gencral plan
amendment until minutes of prior meetings,
which were in arrcars at the time, had been
prepared, and until the proposed amend-
ment had been cireulated for comment, The
TRO also prevented the city council and
planning commission from holding joint
meetings.

The planning commission had scheduled
a meeting that night, at which the commis-
ston planned to close a public hearing on

the general plan amendment. On the advice
of its lawyers, the planning commission
decided to go ahead with the meeting. Sub-
sequently, Cloud’s lawyers filed a contempt
action against the planning eommissioners
individually, A contempt hearing was sched-

uled for September 29, and the commis- |

sioners were ordered to-appear at the hear-
ing or face arrest, -

With another planning commission moet-
ing scheduled for September 22, Madera
sought emergency action from the Court of
Appeal to dissolve the stay. That afternoon
— just a few hours before the scheduled

planning commission hearing — a three-.

judge panel of the appellate court ruled in
the city’s favor.

In an unpublished opinion, the court
ruled that Judge Martin strould not have
interfered with the legislative activitics of
the planning commission “unless the reme-
dy at law is inadequate or there is irrepara-
ble injury.” .

Tirst, the court ruled, “there is nothing in
the record which demonstrates legal action
after adoption of the plan amendment
would be an inadequate remedy.” And sec-
ond, the court added: “The city’s asserted
failure to comply with procedural require-
ments 18 not in and of itself irreparable
harm.” In short, the court stated, “the trial
court’s issuance of a temporary restraining
order and alternative writ of mandate is
without legal or faclugl basis.”

Mitchell Rigby, the Clouds’ lawyer, said
the crux of his complaint was his belict that
the city council had infringed on the planning
commission’s freedom during the joint meet-

ing. “Ihe planning commission wasn’t being

given the opportunily to express ils indepen-
dent judgment,” he said. “They got some very
specific instructions from the city council:
‘Here's what we want,” We were not pleased
with that approach to the problem.”
B The Case:
City of-Madera v. Superior Court, No.
F018467
B The Lawyers:
For Ronald and Jasmine Cloud: Mitchell
Righy, Green, Green & Rigby, (209) 674-
5656,
For City of Madera: Dan Curtin, McGutchen
Doyle Brown & Enersen, (510} 937-8000.

SLAPP Suirs

Fnvironmentalists Win $205,100
In Bay Arca Counter-SLAPP Suit

An environmental activist has won a
$205,100 jundgment against the West Contra
Costa County Sanitary District in a SLAPP
case,

A federal jury in San Francisco made the,

award to Alan LaPointe after finding that
the sanitary district violated his civil rights
by bringing a $42 million lawsuit against
him for opposing a waste-burning plant.
Such lawsuits are sometimes called
“SLAPP” suits, or Strategic Lawsuits
Against Public Participation.

The award is the latest chapter in a long-
running dispute betwecn LaPointe and the
sanitary district over the proposed waste-
burning plant in Richmond. The trail of liti-
gation began when LaPointe filed a taxpay-
ers’ suit against the sanitary district, claim-
ing that the district had misused $5.9 mil-
lion in bond proceeds by applying it to the
cost of feasibility studics and other costs
associated with the Richmond plant.

LaPointe eventually lost the case, but in
the meantime the sanitary district filed a
countersuit, ¢laiming that he and other
unnamed. environmental activists engaged
in a conspiracy to rob the sanitary district
of its economic advantage. The sanilary dis-
trict had a contract to provide Pacific Gas &
Electric with power if the waste-burning
plant eould be built within five years — a
schedule that was threatened by LaPointe’s
lawsuit. The: sanitary district, sought $42
miltion in damages from LaPointe as the

potential amoeunt lost from the contrack ™
with PG&I as the result of LuPointe’s inter*. -

ference.

That case was cventually dismissed, but
in response to it LaPointe filed the civil
rights action in federal coart in San Francis-
o, saying the sanilary district’s countersuit
had violated his civil rights. A jory found in
LaPointe's favor. The $205,100 in damages
was based on $100 in medical fees, $5,000
in lost wages, and $200,000 in cmotional
digtress.

M The Case:
LaPointe v, West Contra Costa Sanitary
District, No. C89-0710DLJ.

B The Lawyers:

For Alan LaPointe: Margaret A. Corrigan,

Rogers, Joseph, O'Donnell & Quinn, {415)

956-2828.

For West Contra Costa Sanitary District:

Joyce Gram, Low, Ball & Lynch, (610) 935-

5050.

CEQA

Alternative Sites Analysis Upheld
On Residential Gare Project

An environmental impact report on a

residential project in West Hollywood does
not require an alternative sites analysis
because no feasible allernative siles exist in

e
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:L‘he tiny, densely built city, a Court of Appeal

" has ruled. The ruling also appears to give

considerable defercnce Lo a city's general
plan in determining the bounds of alterna-
tive site analysis.

The case involved a five-story residential
care facility proposed by Rossmoor Enter-
prises Inc.; the project corresponded to a
provision of the city’s general ptan calling
for housing designed Lo meet the special
needs of the elderly. A citizen group, Save
Our Residential Environment (SORE), chal-
lenged the project in court, saying alterna-
tive sites should have been analyzed in the
EIR.

L.A. Superior Court Judge John
Zebrowski ruled in favor of SORE, saying
that the EIR should have considered altce-
native sites outside the boundaries of the
city, and also awarding SORE $70,000 in
attorney fecs. But the appellate court

reversed, Felying heavily on the fact that no -

feasible alternatives exisi ingside West Holly-
wood's boundarics.

The EIR concluded that “city staff could
not identify a single site where a project of
this type and size could be constructed
without demolishing a significanl number of
oxisting housing units” — an action dis-
conraged by the ¢ity’s general plan.

/7 In Citizens of Goleta Valley v. Board of
. seSupervisors, 62 Cal.3d 553 (1990), often

1

vl
-

known as Goleta I, the California Supreme
Gourt indicated that alternative sites out-
side jurisdictional boundaries may not be
required. On the appeal, however, SORE
relied on two other rulings: Citizens of
Goleta Valley v. Board of Supervisors, 197
Cal.App.3d 197 (1088), a Coumt of Appeal
ruling often known as Geleta I, and the
Supreme Court’s ruling in Laurel Heights
Improvement Association v. Regemts of the
University of California, 47 Cal.3d 376
(1988).

In Goleta I, the appellate court concluded
that a Santa Barbara County EIR should
have considered alternative sites that meg
the county’'s general plan objective. But the
gourt pointed out that West Hollywood, with
1.9 square miles, is nol as spacious as
Santa Barbara County: “(1h0 meet the objec-
Lives of the General Plan, the project was
required to be located within a very timited
geographical arca, which was already fully
developed.”

In Laurel Heights, the Supreme Gourt
took the University of Galifornia to task for
not providing a detailed discnssion of why
alternative sites were not feasible. In the
Wesl Hollywood case, however, the court
found the EIR's reasoning acceptable.
“Ihere is no other space available unless

/" the city demolishes existing residential

units,” the court wrote. “This is a statement
of fact, Although we recognize the burden is
not on SORL to identify alternatives if this
factual conclusion were unfounded, surely

SORE would have identified the alternative
sites meriting analysis. Its failure to do so
points up the futility of requiring alternative
site analysis in this case.”
B The Case:
Save QOur Residential Environment v. City of
Waest Hollywood, No. B058602, 92 Daily
lournal D.A.R. 13567 (Octeber 6, 1992).
B The Lawyers:
For SORE: Benjamin Reznik, Reznik &
Reznik, (818) 907-09808.
For Gity of West Hollywood: Michael
Jenkins, Richards, Watson & Gershon, (213)
626-8484.
For Rossmoor Enterprises: Robert S. Bower,
Rutan & Tucker, (714) 641-5100.

San Diego Didn't Split Highway
Into Impermissible Segments

The Fourth District. Court of Appeal has
rejected arguments that the Gity of San
Dicgo and Caltrans impermissibly split a
highway project into small segmonts to
avoid broad-based environmental review.

The case involved a challenge to the EIR
prepared in connection with the State Route
»6 West project. Tre city and Caltrans have
been planning the construction of State
Route 56 between Interstate 5 in La Jolla
and Tnterstatc 15 in Poway. However, 10
make this eonnection, the highway must run
through a portion of San Diego’s so-called
“urban reserve,” an area afforded special
protection by two city ballot- measures. One
such measure -prohibits development in the
area without a vote, while another prohibits
the use of transportation sales-tax funds in
the urban reserve. (Scc related story, page
10.)

For these reasons, the urban reserve
does not have a land-use plan, and there-
fore San Diego and Caltrans cannot draw up
an alignment for the culire road. nstead,
the two agencies drew up plans for two seg-
ments — an western segment running from
1-5 Lo the urban reserve, and an eastern

~ sogment running {rom tho urban reserve 1o

I-15. The State Route 56 West plan involved
converting a 1.8-mile section of Carmel Val-
ley Road into a four-lane freeway with the
possibility of expanding Lo six lanes. As part
of the same project, Caltrans and the city
planned Lo build 4 drainage and sediment
control chrannel called the Carmel Valley
Restoration Enhancement Project.

During hearings on the project and its
environmental impact report, the Del Mar
Terrace Congervancy had proposed an alter-
native route, which the city rejocted. Subse-
quently the conservancy sucd, hut San
Diego,Superior Gourt Judge Barbara T.
Gamer ruled in favor of the city. On appeal,
the conservaticy made a serics of argu-
ments about the adequacy of the KIR, but
the three-judge appellate pancl affirmed

Judge Gamer’s ruling.

Relying on the California Supreme
Gourt’s ruling in Laurel Heights Improve-
ment Association v, Regents of the Universi-
ty of California, 58 Gal.App.3d 376 (1988},
the Del Mar conservancy had argued that
the EIR should have considered the entire
State Route 56 project, since the entire pro-
ject was “reasonably foreseeable.” But the
appellate court distingnished this situation
from Laure] Heights because “it is unclear
whether and whien the SR b6 West project
wiill be allowed to be connected to the SR 56
East project and their respective freeway
connections.”

The court aiso concluded that the BIR
dealt with alternatives, mitigation mea-
sures, and cumulative impacts in adequate
fashion O

B The Case:

Del Mar Terrace Conservancy v. City

Council, No. D015851, 82 Daily Journal

D.AR. 14459 (October 27, 1992}

B The Lawyers:
.. For the city: John Witt, City Attorney, (619}

236-6220.

For Del Mar Terrace Conservancy: John H.

Reaves, Mulvaney, Kahan & Barry, (619}

238-1010.

Lo FYI

Mobile-home park owners have lost
another renl-control-as-taking case, this
time from Carpinteria. The Second District
Jourt of Appeal rejected all of the Sand-
piper Mobile Village's arguments, even
though Sandpiper was allowed to file an
additional brief after the Supreme Gourt
decided the Yee v. Escondido casc in favor
of the city. Sandpiper’s lawyer, Robert
Jagiello, who was the losing lawyer in Yee,
vows an appeal. Sandpiper Mobile Village v.
City of Carpinteria, No. BO58435, 92 Daily
Journal D.AR. 1162 (October 19, 1992)....

In an unpublished opinion, the Fourth
District Court of Appeal has rcjected an
environmentalists’ challenge to the cnviron-
mental impact report on the Santa Margari-
ta Co.’s 2,500-home Las Flores project in
Orange County. Sea and Sage Aundubon
Socicty v. Qrange County Board of Supervi-
sors, No. GO11607....

A pre-emplive strike against environ-
menlalists by the San Joaguin Mills Trans-
portation. Gorridor Agency has been thrown
out by a tedsral judge in Los Angeles, The
Orange County transportation agency had
hoped 1o specd up expected litigation over
the San Joaguin Hills tell road by filing a
reguest for a declaratory judgment in foder-
al court, San Joaquin Hills Transportation
Corridor Agency v. Laguna Greenbell et al.,
CV92-4156. 1 :
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Delta, Housing Bills Highlieht Legislatve Yea

Continued from page 1

first regional resource-protection agency in 20 years, since the
coastal initiative passed in 1972,

The bilt establishes a 19-member Delta Protection Commission,
consisting of representatives of citics and counties in the delta area,
as well as relevant state agencies, The commission must draw up a
comprehensive resources management regional plan by 1994, Those
tnvolved with the bill said its passage was largely because of the per-
sonal lobbying of its sponsor, Sen. Patrick Johnston, D-Slockton,
who met with lecal governments and other interest, groups in order
to hammer out an agreement.

Housing

Several housing bills broke new ground by allowing cities to
transfer redevelopment housing monies from one jurisdiction to
other. The major hill was SB 1711, introduced by Senate Looal Gov-
ernment Gommittee Chair Marian Bergeson, R-Newport Beach.
Under the Bergeson bill, such transfers would only be lawful if the
city has met at least 50% of its “fair share” of affordable housing
goals, as Identified by the local council of governments. Also signed
ito law were bills that extended similar privileges to particular local
governments: AB 20138 permits the transfer of some redevelopment
housing funds from the City of Cerritos Lo the Cily of Artesia. SB
1718 allows the City of Industry to transfer redevelopment housing
money to other communities, under certain circumstances, Bergeson
and the local bills are the-fist of their kind to be passed by the Leg-
islature since 1987, when the lawmakers authorived the City of Indi-
an Wells to transfer some of its housing money outside the city. That
bill, however, was vetoed by Gov. Georgo Deukmegian.

But if Gov. Pele Wilson, who signed the three housing bills,
appears comfortable with transferring of redevelopment housing
funds, that’s not the case with the transfer of affordable housing
requirements. The governor vetoed AB 3330 (Costa) and SB 2037
{Boatwright); hoth would have allowed local governments Lo transfer
their redevelopment housing funds to other communities; the Costa

bill would have also permitted transfer of general plan housing allo-
cations. Tim Coyle, director of the state Department of Housing and
Comntunity Development (HCD), said he had “intense discussions”
with the governor on the bills, and that both Wilson's signings and
vetoes reflect a unified philosophy on housing issues. Coyle added,
however, thal the adminfstration may not be opposed in principle to
the transfer of fair-share credits, but said the Costa bill was “flawed.”

School Fees

5B 1287 (no muthor) represents an ambitious attempt, by the
homebuilding lobby to reformulate the financing of school construc-
lion. The bill is tied to a proposed constitutional amendment, AGA 6,
scheduled for the June 1994 ballot, which would allow communities
to raise school fecs by a majority vote, rather than the current two-
thirds roquired. The intent of the bil), according to Dwight Hansen, a
lobbyist with the California Building Tndustry Association, is to
encourage Iocal funding of school construction, and to provide state
funding only in cases where local programs cannot obtain farther
funds.

The bill has three major parts: .

1. It repeals the current school-construction-aid program. If vot-
ers approve ACA 6, the repeal of the aid package would not take
effect until July 1, 1995,

2. The bill effectively suspends the application of key court rulings
affecting school fees, which more or less eliminated the $1.65 cap on
school fees imposed under the 1986 school facilities law. The sus;
pension of the court rulings takes effect on January 1, 1993. If ACA L
fails with voters, the precedential rulings go back into effect in July
‘95,

3. The bill also allows school districts to increase developments
fecs by $1 a square foot on residential construction, starting January
1, 1993. That increase stays in effect if AGA 6 is approved by voters,
but ends if the constitutional amendment fails.

The governor vetoed a different school fees bill, AB 2345 (Tucker)
which would have allowed Lthe assessment districts 1o bencfit
schools. O

Bil-By-Bil Summary of the 1992 Leislation Action

Enacted

Budget

SB 617 {No Author): Part of budget package that permancntly
shifts $1.1 billion in property tax rovenue from cities, counties, and
special districts to schoel districts. Chapter 699, Statutes of 1992,

5B 844 (No Authory: Part of budget package that orders redovel-
opment agencies to transfer $205 million in property tax revenues Lo
school districts in the 1992-93 fiscal yoar. Chapter 700, Statotes of
1992,

Development Fees

AB 2953 (Ferguson): Revises developmont fee requirements by
allowing interested persons Lo receive notice regarding the hearing
on unexpended or uncommitted revenues. Chapter 169, Statutes of
1992,

AB 2846 {Brufte): Revises fee and exaction refund procedures by
requiring to direct local agency to refund anlawftul portion of exaction
to applicants who filed protests. Chapter 605, Statates of 1992,

Environment

AB 337 (Bates): Requires state and looal officials to identify fire
hazard zones, inside which lecal governments must take preventa-
live measures. Chapter 337, Statutes of 1992,

8B 1448 (Rosenthal): Triples the fines on illegal coastat develop-
ment from $5,000 to $15,000 a day. Chapter 955, Statutes of 1992,

SB 1866 (Johnston): Creates the Dolta Protection Commission to
adopl a comprehensive resource management plan by 1994. Chapter
898, Statutes of 1992, :

General Plan

AB 455 (Cortese): Requires citics and counties to consult with
public water system operators before adopting or amending general
plans. Chapter 631, Statutes of 1992, .

AB 908 (Farr): Requires general plan salety element to considert
seismic hazards, especially liquetaction, identified by the statc under
the Seismic Hazards Safcty Act. Chapter 823, Statutes of 1992,

AB 1246 (Katz); Allows Los Angeles city taxpayers to choose a $1
checkoll on property tax bills to pay Contined on page 8
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ictions to spend tax-increment money outside of their jurisdiction
.0 build housing that will help retain the Los Angeles Air Force Basc,

Continued from page 8

for long-term planning and general plan amendments, Chapter 937,
Statutes of 1892,

AB 2797 (Chandler): Extends time period for a general plan ex-
tension by OPR from one year to two years. Chapter 837, Statutes of
1992 . .

SB 1807 (Bergeson): Revises local gencral plan housing elpment
{c.g. annual report, statcment of financial resources) and California
Statewide Housing Plan requirements. Chapter 1030, Statules of
1992. _

Historic Preservation _

AB 2881 (Fméee); Establishes a California Register of Historic
Resources. States that buildings on the register are presumed to he
culturally or historically significant. Chapter 1075, Statules of 1992,
Housing :

AB 1262 (Chacon): Narrows local government's ability to adopt
or extend interim moratoriums in instances when public health s
threatened. Chapter 251, Statutes of 1492, :

AB 2707 (ITunter): Codifies acceptable housing strategies now
permitted by state in reviewing housing clements. Ghapter 1074,
Statutes of 1992,

AB 3208 (Eppie): Permits transfer of some redevelopment hous-
ing money Irom Cerritos Lo Artesia. Chapter 1362, Statutes of 1992,

AB 3825 (Tucker): Authorizes El Segundo and neighboring juris-

Chapter 1108, Statutes of 1992, .

S8 1711 (Bergeson): Permit some transfer of redevelopment
housing funds across jurisdictional boundaries; and vests the Attor--
ney General with power to enforee the law against. redevolopment
agencies, Chapter 1356, Statites of 1992, -

SB 1718 (Hiil): Permits City of Indusiry to transfer redevelopment
housing sctaside to other comimunities under certain -circumstances,
Chapler 1138, Statutes of 1992.

SB 1807 (Bergeson): Revises local general plan llousing_ element
(c.g. annual report, statement of financial resources) and California
Statewide Housing Plan requircments. Chapter 1030, Statutes of
1992
LAFCO

AR 3060 (Gotch): Originally required LAFCOs to update spheres
of influence every five years and limited sphere changes in the inter-
im. This language was removed and the bill became a technical
cleanup bill. Chapter 491, Statnutes of 1992,

8B 1406 (Davis). Clarifies how property-lux allocation is calculat-
ed after city incorporations. Chapter 365, Statutes of 1992,

SB 1559 (No Author): Requircs cily incorporations 1o be revenue
neutral. Chapler 697, Statutes of (992,

Land Censervation

AB 2452 {Costa). Establishes the San Joaquin River Parkway
Conservancy. Chapier 1012, Statutes of 1992,

SB 1306 (Thompson): Greales special proceduares lor forming
Napa County Open Space District, Ghapter 74, Statutes of 1992,

SB 2027 (Mello): Creales special procedures and limited powers
for new Santa Clara County Open Space Authority, Chapter 822,
'Statutes of 1992, :
Public Finance

ACA 6 (OrConnell): Would rednce vote requirement for school dis-
tricts’ general obligation bonds from 2/3 to simple majority. Quafi-

fied for Junc 1994 ballot,

Bil-By-Bill Summary of the 1992 Legislation

8B 773 (Bergeson): Prevents a city council from overriding a
protest from a majority of property owners in creation of an assess-
ment district, Grew out, of Port, Hueneme “view tax” situation.. Chap-
ter 963, Statutes of 1992 _

8B 1464 (Mello): Mello-Roos cleanup bill. Requires issuing agen-
cies 1o establish maximum tax obligation, as well as local policies for
use of Mello-Roos funds. Discourages developers from “shopping
around” among potential bond issuers. Chapter 772, Statules of
1992, :

Redevelopment _ _

AB 598 (Elder): Permits expedited creation of new redevelopment
areas in riot-torn sections of Long Beach and Signal Hill. Chapter
1253, Statutes of 1992, )

AB 2707 (Hunter): Codifies acceptable housing strategics now
permitted by state in reviewing housing elements. Chapter 1074,
Statutes of 1992, ]

AB 3208 (Eppie): Permits transfer of some redevelopment hous-
ing money from Cerritos to Artesia. Chapter 1362, Statutes of 1992

AB 3325 (Tucker): Authorizes Kl Segundo and neighhoring juris-
dictions to spend tax-increment money oulside of their jurisdiction
to build housing thal will help retain the TLos Angeles Air Force Base,
Chapter 1108, Statutes of 1992

SB 844 (No Author). Part of budget package that orders redevel-
opment agencies to transfer $205 million in property tax revenues Lo
school districts in the 1992-93 fiscal ycar. Chapter 700, Statutes of
1892,

8B 1711 (Bergeson): Permits some transfer of redevelopment
housing funds across jurisdictional boundaries; and vests the Attor-
ney General with power to enforce the law against redevelopment
agencies, Chapter 1356, Statutes of 1992

SB 1718 (Hil}). Permits City of Indastry to transfer redevelopment
housing setaside to other communities under cerlain circumstances.

Chapter 1139, Statutes of 1992, ) :

Regional Planning .

SB 1866 (Johnston): Creates the Delta Protection Commission to
adopt a comprehensive resource management plan by 1992, Chapter
898, Statutes of 1982,

Schoeol Facilities

ACA 6 (0’Connell): Would reduce vote requirement for school dis-
tricts’ gencral obligation bonds from 2/3 to simple majority. Quali-
fied for June 1994 ballot,

SB 1287 (No Author): Raises limit on school development fees,
prohibits local officials from denying building permits based on inad-
equate schools, and repeals school lease-purchase law, Chapter
13564, Statutes of 1992,

SLAPP

SB 1264 (Lockyer): Restricls ability of developers and others to
file so-called “SLAPP” suils against project critics. Wilson vetoed a
similar bill last ycar. Chapter 726, Statutes of 1992,

Taxation

AR 1246 (Katz): Allows Los Angeles city taxpayers to choose a $1
checkolf on property tax hills to pay for long-term planning and gen-
eral plan amendments. Chapter 937, Statutes of 1992,

Zoning

T SB 1390 (Alquist): Exempts certain structures in Berkeley and
Oakland from Alquist-’riolo Special Studies Zones Act requirements,
Chapter 506, Statutes of 1992, 11 :

R
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Landfl Proposals Spark Local Disputes Around State

Continued from page 1

It is expected to receive 20,000 tons a day from the Greater Los An-
geles region. The Keller Canyon facility, near Pittsburg, opened for
business in May after a long dispute. And according to the state Inte-
grated Waste Management Board, about 20 16 30 applications for
Iandfills across the state are currently pending, mostly in expansions
of existing dumps.

California’s solid-waste situation reveals an mfrasl;ru(,tuve crisis
on par, at least, with the state’s sewage and traffic problems. Statis-
tics in last April's Draft Interim Statewide Landfill Capacity Report,
prepared for the state waste board, are gruesome: The average Cali-
fornian generatés 7.9 pounds of trash a day (up:from 7.5 pounds
daily in 1985). As of 1990, Galifornians generated 42,5 million tons
of trash annually, an incredse of 5.5 million tons in three vears and
8% more than officials had expected. Currently, 10 counties have five
years or less of landfill capacity, including Los Angeles and Contra
Costa. About 40% of the state’s population live in those 10 counties.

Some relief is promised by the AB 939, the California lutegrated
Waste Management Act of 1989, which requires local governments
to “divert” 25% of their solid waste by 1995 and 50% by 2000, Ac-
ceptable diversions include source reduction, recycling and compost-
ing, Under SB 939, each city and county is required to prepare a
waste-disposal siting clement; those elements are then combined by
cointy officials into county-wide waste-disposal master plans.

Ironically, this progressive law also appears 1o be an engine of
landfill creation: Under AB 939, California counties must provide at
least 15 years of landfill eapacity. Currently, only half of the state’s
b8 countics meet this requirement.

‘The Fagle Mountain proposal in Riverside County has been per-
haps the most controversial single proposal in Southern California.
On October 7, the Riverside County Board of Supervisors approved
Eagle Mcuntain by 3-2, with supervisors Patricia “Corky” Larson,
Walt Abraham and Norton Younglove supporting the landfill and Kay
Ceniceros and Melba Dunlap dissenting, The landfill is proposed hy
Mining Reclamation Corp. on land owned by Lhe bankrupt Kaiser
Steel Co.

Supervisor Larson defended her vote for the landfill, saying the
permit is reviewed automatically every five years. Additionally, local
air or water boards can review their approvals at any time, as can
the state waste board. The county also has the power to revoke uni-
laterally its agreement with the landfill operator, if officials believe
the landfill is being run unacceptably. “The burden of proof is on the
company and our decision is final,” she said.

In the typical landfill approval process, however, board approval,
however; is only one step in a process Tequiring many further ap-
provals, The landfill operator must prepare a state EIR and a federal
FIS for the project. (The state EIR has been approved in the Eagle
Mountain situation,) After obtaining approval from county supervi-
sors, landfills on federal lands, or rail routes to landfills that cross
federal property, must be reviewed by appropriate agencies. (The
U.S. Bureau of Land Management is reviewing Eagle Mountain.) The
landfill must then be certified by local water-quality boards and the
South Coast Air Quality Management. District. At that point, the pro-
ject is Torwarded to the state waste board.

But in an interview, State Sen. Steve Clute, D-Riverside, said that
the facility was inappropriate for the Coachella Valley, which already
has marginal air quality. He hinted that the project would be chal-
lenged in court. And Eagle Mountain isn’t the end of the trash prob-
lem in the Tnland Empire. Two other waste-by-rail projects are being
proposed there.

Meanwhile; in the L.A: area, a group of sanitation dlsmctq are
proposing a $100 million expansion of the Puente Hills landfill in east
Los Angeles County. And in San Diego, environmentalists havy”
squared off against the medical establishment and local bio-medica.
companies over the creation of a low-level radioactive waste-dispos-
al site at Ward Valley in the Mojave Desert. The site had been chosen
after a six-year search and has been endorsed by the Sierra Club. Q

B Contacts:
Riverside County Supervisor Patricia *Corky” Larson: (714) 275 1040;
{619) 863-8211.
Tom Estes, Integrated Waste Management Board, (916) 255-2291
Peter Block, Browning Ferris Industries, (408) 298-1112

oan Diego Places Development

The San Diego City Council has approved a ballot measure that, if
approved, would result in the rezoning of 12,000 acres of agricultur-
al land. The area, known as the North City Future Urbanizing Area, is
the fast undeveloped area of the ciky.

While environmentat groups are opposed to approval of the refer-
endum, expected for the June 1994 election, planners say the open-
ing up of the urban reserve represents an opportunity o put in prac-
tice a progressive, transit-oriented development that reflects the
urban-design ideas of Peter Calthorpe, The ballot measure, however,
is likely to generate a divisive public debate, Proposition A of 1985
requires a vole on any changu to the city’s general plan in the fature
wrbanizing area,

Homebuilders already control much of the acreage; Potomac In-
vestment Assoclales of San Diego has 4,600 acres and plans 1,120
luxury homes, while Los Angeles-based Pardee Construction Co. has
2,000 acres and plans 5,000 homes.

The area has been earmarked for residential use since 1979,
when it was set aside as the “urban reserve” under the city’s growth-
management program done under then-Mayor Pete Wilson, which

0f Urban Reserve on Ballot

was one of the earlicst such plans completed in the state. The area is
currently zoned for agricultire, with two very-low density designa-
tions, one atlowing a single home in 10 acres and four acres, respec-
Lively.

Yet this zoning, intended to preserve agricultural land, appears Lo
have backfired. According Lo associate planner Andy Watson, “it ap-
peared that the one-per-four zoning became viable as estate hous-
ing, and we had development pressure in the area.” In the 1980's,
approval of such large projects as the 1,200-home Black Motuntain
Ranch led to a slow-growth hacklash d[l(l voler approval of I*roposi-
tion A.

The council’s approval has already led to marketing blitz by the
developers and urhanizing~arca landowners that the plan change
would represent “conirolled growth,” The approach apparently in-.
tends to convinee San Diegans that orderly, low-densily development
with plentiful open space is preferable to piece-meal, disorderly on-
croachment. |4
M Contacts:

Andy Watson, associate planner, City of San Diego, (619} 533-3671.
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" he San Francisco Bay Region,” wrote architecture histori-
an David Gebhard in 1985, “displays regional emphasis in
- planning and development quite unique among the major
American metropolitan areas.” Gebhard was referring to the ge-
ographic unity, the regional land-use balance, and the transhay
transportation network. A look atb a recent report produced by a
San Francisco open space non-profit advances the thesis that
the Bay Area’s is a regional planning leader in another area:
open space.

The Greenbelt Alliance, a non-profit conservation group
founded in 1958, combines grassroots activism with regional
policy development to pursue the goal of protecting the nine-
county Bay Area’s greenbelt. Now the Greenbelt Alliance has
updated its impres-
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Bay Area Open Space Continues to Grow

inventories, with percentage increases from 1988 ranging from
Alameda’s 6% to Solano’s 22%.

Federal agencies are the largest acreage holders of public
lands, with 12 departments (led by the National Park Service,
the BLM, and the Bureau of Reclamation) holding 249,877
acres, or 29% of the total. However the single largest open
space landholder in the Bay Aréa is the state’s Department of
Parks and Recreation, with 152,944 acres, or 18% of the total.

But local agencies and private organizations are adding most
of the new land. Six of the nine counties have special. districis
organized with the purpose of open-space acquisition. Sonoma
formed such a district in 1990 and ;Napa and Santa Clara are
actively pursuing this mechanism now, meaning only Solano

County may lack such

sive database of the
region’s open space
and public lands, and
the resuit is a snap-
shot of open space in
the region. Among the

Growth in Bay Area Open Space
1988 to 1992

a mechanism. And
-local entities are
adding. a lot of
acrcage. The ever-ef-
fective Midpeninsala
Regional Open Space

highlights are the fol-
lowing findings:

= 858,000 acres of Alameda
parks and other open
space are spread Contra Costa
across the nine-coun- Marin
ty region — one acre
for every seven resi- Napa
denis, San Mateo

+ 169 federal,
state,; regional, coun-
ty, city, and non-profit

Santa Clara
Solano

COUNTIES | 50,000 acres | 160,000 acres | 150,000 acres | 200,000 acres

District led the way
by adding a total of
12,122 acres in the
two counties it serves
) - {San Mateo and Santa

- : Clara), a 58% in-

a8 Fairfield, in Solano
County, was the
largest percentage
gainer, adding 2,911
acres for a whopping
501% increase in the

agencies work to se-
cure and manage Bay
Areca public lands.

« 80,648 new
acres of public open
space were acquired

Sonoma

Not including San Francisco, which has less than 7,000 acres of open space.

R : City's open space
holdings. In all, 53 of
the region’s 99 cities
increased open-space
acreage in the four-

Source: Greenbelt Alliance

hetween 1988 and
1992, an 11%.

» Land trusts are booming, accounting for 56% of the new
acreage.

Open space counted in the survey wears several hats. Aside
from public park land, nearly half of the inventory has some
other primary use. Extensive holdings by water agencies to en-
sure safe drinking water top the list, followed by heldings de-
signed to protect biological habitat areas. And though its total in
acreage is still modest, a rapidly growing subgroup is land re-
served for agriculture.

Santa Clara County led the pack of Bay counties in new
acreage of open space land acquired between 1988 and 1992,
adding 13,802 acres. San Mateo followed closely, with 11,910
acres. San Mateo also gained through a 2,900 expansion of the
elephant seal breeding grounds at the Ano Nueve State Pre-
serve. San Francisco added the least amount of Hew acreage, at
18 acres. Aside from San Francisco, each of the Bay Area coun-
ties added at least 5,342 acres of new land to their open space

vear period, with 11
of them more than doubling their holdings.

As pubtic funding declines, however, there’s been a shift to-
ward more activity from the non-profit sector, especially land
trusts. Non-profits made the most substantial gains in their in-
ventories, increasing their holdings or easements by more than
80%. By comparison, special districts and counties, known to be
strapped by evolving budgetary shifts, increased holdings by
less than 10%.

The efforts of the Greenbelt Aliance and the 162 land-con-
serving entities in the Bay Area have combined to create an im-
pressive public good. In the process, they have illustrated a
knack for.transcending the fractured local-political arena typi-
cally encountered in most planning enterprises. Their growing
legacy has endowed the Bay Area another public resource that
is overwhelmingly place-defining. And their work is far from
over. The Alliance points out that more than 600,000 acres of
open lands (six San Joses) are at risk of suburban sprawl 1n the
next 30 years,

crease. The City of-
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Morris Newman

Planning, Law, and Dealmaking on Warner Ridge

untarily, with the hope of making money or advancing public
= policy or both. This month’'s “deal,” however, is a settlement
forced by unfavorable court rulings that put the City of Los An-
geles largely at the mercy of a developer. Facing potentially
enormous damages that it could not afford, the city found itself
across the table from a developer who could ask for pretty
much whatever he wanted, But in the end, the city found a way
to settle withont taking money out of its pocket, at ieast in cash,
and even managed 1o advance, however modestly, somo of its
planning goals.
The celebrated Warner Ridge, scandalized

FE his column is normally about deals that cities enter into vol-

Angeles Superior Court judge ordered the city to rezone the site
to commercial. Particularly damaging to Picus were the deposi-
tions. in which the councilwoman departed from typical practice
and, goaded by the plaintiffs’ lawyers, made no bones about the
tit-for-tat way that councilmembers make land-use decisions.
Meanwhile, the court case and the political struggle moved
ahead. Spound proposed scaling the project down to 690,000
square feet, but the council rejected him. Then the Court of Ap-
peals upheld the lower court’s degision on the zoning inconsis-
tency, and a Superior Court judge ruled that a “taking” had oc-
curred, suggcstmg the damages could run as high as $50 mil-
lion, Already facing a budget deficit of about

the Gity Council, shook the city’s planning es-
tablishment and, in all likelihcod, changed
the way the city makes land-use decisions. A
series of court rulings held the city had, in ef-
fect, improperly deprived developers of the
value of their property, and challenged the
city’s methed of interpreting its own zoning
code. After three years of litigation, the de-
velopers won big; a Superior Court judge said
he thought the city faced a possible damages
of up to $50 miltion, '

Warner Ridge is the name of a suburban
office park proposed for a corner of Warner
Center, a popular office center in T.A8 west

v‘ “ Closed door
negotmtzons with tbe
- czty s arms pmned

bebmd zts‘ back

$350 million; the city knew it had no choice
but to settle. But by this time thc city had
very few cards to play.

~ Lawyer Carlyle Hall, who served as
an outSide counsel to the city in secret,
closed-door negotiations with the develop-
ers, acknowledges that the city’s position
was weak. Despite a softened office market,
Spound held out for his original prize: a
building permit for the 810,000-square-foot
project. And the developer demanded 1o he
made whole for about $4 million in legal fees
and other ¢osts incurred as part of the litiga-
tion against the city. The city found an inven-

San Fernando Valley. Zoned for agriculture

and high-density residential, the site borders single-family
homes to the south and commercial-industrial uses to the wost,
A partnership of Spound Development. of Los Angolos and John-
son Wax bought the site in the mid-1980s and planned 950,000
square feel of office space. The area had been zoned residential
for decades, but a community plan, dating from 1984, designat-
ed the site as NOC, or neighborhood-oriented commercial,
Under another count order, the city had downzoned hundreds of
thousarnds of parcels so thoy conformed with the general plan.
However, the ¢ity elected not to “up-zone” parcels whose zoning
was less intense than the general plan — as with the Warner
Ridge property — and argued that under a “hierarchical” zoning
theory, the zoning designation could involve any nse less intenso
than ealled for in the community plan.

The local councilwoman, Joy Picus, appeinted. & citizen advi-
sory commiltee group, at whose request the developer scaled
back the project to 810,000 square feet and agreed to leave half
the site as open space. The devoloper applied for a zoning
change to G4 (commercial) 8o the site would conform te the
new specific plan, and Picus's support scemed assured. But in
1988, the Woodland Hills Homeowners Organization said it op-
posed the project, and Picus reversed her earlier support for the
project. Then Picus went even further: she rallied the councl in
January 1990 o rezene the land to estate residential (RS},
which would have allowed 65 large-lot homes on the site — but
without changing the community plan.

Spound filed a $100 mitlion lawsuit against lhe ity the fol-
lowing April, charging that the zoning was illegal urider the zon-
ing-general plan conformity kaw, and further charging that the
rezoning constituted an illegal taking of property. In June, a Los

tive solution by waiving $4 million in admin-
istrative lees, and by persuading the developer to build the
smaller, 680,000-square-foot version of the project, which
would further lower cily fees on the project. The developer re-

. placed the “lost” square lootage with 125 condominium units.

By doing this, the city was able to credte a mixed-use pro-
ject, which has been one of the Mayor Tom Bradley’s planning
priorilies. Additionally, the inglusion of housing also reduces the
number of peak-hour automohile trips, since housing gencrates
fewer trips than office buildings. Not that those trips would
matter financially; the city also waived trip fees of about $4,900
apicce, although there is some disagreement between LA's
Hall and Robert McMurry, the developer's attorney, whether
such fees were applicable to the project. (The Woodland Hills
Homeowners Association has sued the new deal i court on en-
vironmental grounds.)

Attorney McMurry says the big message of Warner Ridge is
that “land-use decisions will be gt least a little biv less politi-
cized” in Los Angeles, Prior to the decision, he says, the city
council “thought they had the vight to do anything they wanted”
in the area of land use. Indeed. we confess an impish delight 1o
see the city pinned like a butterfly by a developer it had at-
tempted to destroy. We also admire the cleverness of the cily in
setiling Warner Ridge, even if it only agreed Lo do so after boing

dangled.over an abyss. But planning is not ultimately well
served by the developer heating up the city, any more than i is
served by the council memhers making chopped liver out of de-
velopers. Not [o mention that closed-door negotiations, with the
city's arms pinned hehind its back, is a-hell of 4 way to do plan-
ning. But the most startling thing is to realize that’s what It took
make the LA, City Council abide by its own general plan,




