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Sales TaX William Fulton

A controversial
sales-tax-sharing bill
has been withdrawn
~ by Assemblywoman
Valerie Brown, D-
Sonoma. The move

pp indicates that a broad-
m L Sl er ‘discussion is
emcrging about how

t0 restructure the

Bu'_; Fim . state-local financial
Restructuring relationship in Califor-
Efforts Abound nia. Tike Brown's bill,

such a restructuring
could have prefound
implications for local land-use planning
around the state.

Brown agreed to send AB 3505 to an inter-
im hearing at the Assembly Local Government
Cominittec on April 20, when it became clear
that she did not have encugh votes to pass the
commiltee, She indicated, however, that she
would not surrendenr on the sales-tax issues.

Several Sacramento insiders said Brown's
hill ran into opposition because it conflicted

in Sacramento

- with attempts in the capital to deal with the

fiscal restrueturing issue more broadly, “Onc
of the reasons a lot of people opposed this is
that it was one more piecemeal solution,”
said Carol Whiteside, director of interoovern-
mental relations for Gov. Pcte Wilson.

Several restructuring brainstorming ses-
sions arc taking place in Sacramento right
now. Brown herself chairs an Assembly select
committee on restructuring. Wilson has
labeled his 1994-95 proposed budget a
“restructuring,” because it calls for profound
changes in the revenue relationship between
the state and countics. A task force of the
League of California Citics is Jooking al issues
surrounding the state-local fiscal I‘f‘ld’[.l()llbhlp,
including land use.

Similar igssucs may come up before the
new Constitutional Revision Commission,
which was established by state legislation-last
vear. Wilson recently appointed veteran
Sacramento insider William Hauck, his former
deputy chief of statf, to chair the commission.

Furthermore, the issue may take on more
urgency because counties arc losing their
Jegal chalienge Lo the state’s shift of property
tax away from local Continned on page 1}

By
Morris Newman

Riordan
The future of :

the state’s

largest redevel- pOSGS

opment age_msg
seems threatene

by Los Angeles
Mayor Richard
Rigrdan's. pro-

Reoreatzaon
bew Citywide fLA
peserernent Revelopment

includes housin . . )
¢ Housing, CD Iunctions

and community

development. Would Be Combined
While Riordan

administration officials are trying to down-
play the growing perception that the Los
Angeles Community Redevelopment Agency
has been. killed, the mayor's emphasis on
cconomic development and job.creation
seems to foreshadow a back-seat role, at
best, to the real estate-oriontod projects.

The reorganization plan was unveiled in
late April as part of Riordan's $4.3 billion
budget proposal. Under the plan, the CRA
would be combined with the city Housing
Department and certain functions from the
Community Development Department and the
Department, of Public Works. The redevelop-
ment and housing commissions would be
replaced by a new Commumity Development
Commission. The L.A. City Planning Depart-
ment is unaffected by the proposal. The plan
still must be approved by L.A.s powerful city
council,

William Ouchi, a UCLA business professor
and special advisor to Riordan who is the
archilect of the “streamlining” of eity agen-
cies, said the realignment is analogous to the
restructuring of corporations. The cily hopes
to save $1.2 mililon through the redevelop-
ment housing realisnment.

Redundancy indeed exists in the housing
arena, where three separale departments —
the CRA, Housing and Community Develop-
ment Department — pursue separate activi-
ties. “It’s like we're running two separate
companies,” said CRA Board Chair Stanley
Hirch, referring to his agency and the Housing
Department,

Continued on page 10




N acre resort in the western foothills of
7 Stanislans County has begun construc-

' Slx months after ité approval, a 30,000-

Costa GCounty and the East Bay Municipal
Utility District over water service to the
huge Dougherty Valley development riear

tion, but it’s still generating controversy.

-Grading has begun on the first golf
course in the Diablo Grande project. But
local environmentalists are suing on a
variety of grounds and a trial is scheduled
to begin in late May, Meanwhile, the devel-
opers still must find a permanent source
of water for the project,

Envisioned as a high-end resort and
second-home development, Diablo Grande
is backed by Irish pharmaceuticals mag-

Local Government Committee on April 13.
The county and the developers were
sued by Stanisiaus Natural Heritage Pro-
ject, a local environmental group, which
claimed deficiencies in the county's envi-
ronmental review process, problems under
the Witliamson Act and the county’s general
plan, and conflicts with the Endangered
Species Act. (Much of the area is habitat for
the endangered kit fox.) Stanislans Natural

nate Donald Panoz, Wall Street investment

banker J. Morton Davis, and local rancher Heber Perrett. Panoz and
Davis have already built a similar project outside Atlanta. Modesto
lawyer Russell Newman, who is representing the developers, said
“thare je nn eaunivalent. of what we are doing anywhere in the
region.

The project, was approved last fall by the Stanislaus County
Board of Supervisors aflter local farmers agreed to a tricky deal on
the question of water. Though Diablo Grande does net sit on prime
farmland; the devclopers purchased some agricultural land on the
valley floor in order to secure rights to the groundwater, which they
could use for the resort project.

That move set off alarm bells at the Stanislaus County Farm -

Bureau, which feared that Diablo Grande could cause an overdraft
problem for other farmers. “After five years, they could establish a
proscriptive right and suck the basin dry,” said the Farm Bureau’s
Jan Ennengay.

The issue became tricky for the farm bureau because the project

does conform in many ways to the county’s agricultural element. In

the late ‘80s, the county considered a strategic plan that would
have targeted commuter-style development in the foothills west of
Iuterstate 5 as a means of reducing commuting to the Bay Area and
protected agricultural land on the valley floor, However, the water
issue proved almost insurmountable.

Eventuaily, the county approved an agricultural element
designed to protect the county’s most productive agriculbural Jand,
but did not tie that pelicy together with encouraging development in
the western foothills. (CPEDR, June 1992.)

Even though Diablo Grande appcars to protoct prime agricultur-
al land, Ennengay noted, a high-end resort development is not likely
tex relieve pressure to construct starter hotes on the valley floor.

While endorsing the entire project in concept last fall, the super-
visors gave rezoning approval to the first phase — but conditionod
that approval on finding a permanent source of water within five
years. The Local Agency Formation Commission has also approved
creation of a separate water district for Diablo Grande.

Since the projeet’s approval, Stanisiaus County has been rife
with rumors that Diablo Grande’s developers have secured water
rights elscwhere in the Central Valley and ar¢ negotiating some kind
of water transfer with the Metropolitan Water District of Southern
California. (Such a deal would permil Diablo Grande to tap the Cali-
fornia Aqueduct, which runs close to the property.)

Newman said his clients are close to a water deal but won't say
with whom. And Met spokesman Bob Gomperz said the agency had
only one conversation with the developers, more than 4 year ago.

The project may be affected by a bill pending in the state legisla-
ture that would require the land-use element in the general plan to
identify tho likety water supplier for large projects, and then refer
the general plan to that water supplier for review, The bill, AB 2673
(Cortese), was introduced in response to a fight between Contra

Heritage was later joined in the suit by the
Sierra Clob and Ecology Action. .
The county and the developers are currently secking to dismiss
the endangered. species claims and remove the Sierra Club and
Keology Action as plaintiffs. The case is Stanisiaus Natural Heritage
Froject v. County of Stanislaus, Stanislaus County Superior Court
No. 301417, -
B Contacts:
Russell Newman, Modesto attorney representing developers,
{209) 521-9521. :
Ron Freitas, Stanislaus County Planning Director, (209) 525-6330.
Susan Brandt-Hawley, attorney for Stanislaus Natural Heritage Project,
(707) §38-3808, -
- Jan Ennengay, Stanislaus County Farm Bureau, (209) 522-7278.

Mendocino County Rejects Resort

A controversial small resort proposal near Mendocino has died
— at Jeast for the moment — because the Board of Supervisers
dedlined to certify the environmental impact report.

Landewner Tom Kravis had proposed 33 cabins, 36 campground
spaces, a bed-and-breakfast inn, and a meeting and dining hall on
35 blufftop acres just south of the community of Mendocino. The
project. generated intense opposition from people in the Mendocino

.area, who said it would destroy local views of the ocean and create

traffic congestion in the arca. .

Kravis, a San Diego surgeon, received permission from the Men-
docine County Planning Commission in 1991 for 4 48-cabin resort,
but no EIR was prepared on the project. The Board of Supervisors
later ordered an EIR, which called for a reduction in the project
from 48 to 33 units. The planning commission then approved the
revised project in November, but neighbors appealed to the Board
of Supervisors.

Shorts

Dana Point approved the controversial Headlands project in
carly April even though the US, Fish & Wildlife Service has pro-
posed a special rule to protect the California Pocket Mouse, which
was found recently on the property, (CPEDR, March 1994)....

The City of Gilroy has rejected a proposed shopping center at the
entranee to the city on Highway 152, considered Gilroy's “galeway”
te neighboring wine country, The prime tenant in the 12-acre shop-
ping center would have been Nob Hill Feods. Now Gilroy must con-
sider the broader question of whether and how Lo develop a 321-
acre area in the vicinity....

The 40-year-old McDonald’'s hamburger stand in Downey —
which has been the subject of many historic preservation efforts in
recent years — may not be saved. McDonald’s Corp, has allowed

* the lease on the property Lo expire. Bul the property’s owner, Pep

Boys, said the building will not be razed immediately, 1

San Ramon. The bill passed the Assembly’

can sympathize with: You're sitting on
L 1,800 acres of land in a planned commu-
nity with entitlements for 600 houses. It's
potentially valuable in the long run, but you
need the cash now. Do you sell quickly and
bank some profils — or do you hang in L
there and develop the property as the real s LIRS
estate market comes back, reaping poten- : Slml Vaﬂ
tially much higher profits? - : o .

In this case, the landowner isn’t a

developer, a rancher, or even a bank, It's
the Simi Valley Unified School Distriet,
which took title in January to 1,800 acres

E t's a situation any California developer

ey District
Into Developer | i st st

years, the city also agreed 0 continue to
exempt Wood Ranch from Simi Valley’s
permit allocation: system until 2007,

As Wood Ranch’s new “developer,” at
least temporarily, the school district agreed
to several additional financial obligations
under the development. agreement, Among
other things, Wood Ranch will be obligated
to pay fees of $6,000 per housing unit. into
a citywide public facilities fund. However,
these fees are due only when the hounses

of the Wood Ranch planned community as

part of a “workout” with the troubled developer of the project,
Olympia/Roberts fnc: In April, the distriet’s staff recommended
searching for a buyer willing to pay $12 million or more for the
property. “But the board decided they wanted to investigate other
options,” says Supcrintendent Mary Beth Wolford. Now the district
is searching for a consultant to look at possible alternatives to sell-
ing all the land now, including a joint venturc with a developer, scll-
ing and/or developing the property in phases, or borrowing against
the land’s value to build a school now. ’

Wood Ranch is a 3,000-acre master-planned community near
the Ronald Reagan Presidential Library in Simi Valley.
Olympia/Roberts Inc. — a development partnership between devel-
oper Robert Levenstein and the Canadian real eslate giant Olympia
& York — had been developing the property under a 1982 develop-
ment agreement and specific plan. Olympia/Roherts also had a sep-
arate agreement with the school district, in which the developer

! agreed to donate land for an elementary school in Wood Ranch and

contribute $6 million toward its construction;.in return,
Olympia/Roberts did not pay any development fees to the school
district under the School IPacilities Act, : . .

Olympia/Roberts donated the school land in 1989 as planned.
Three years later, however, O&Y ran into financial trouble world-
wide. As a resuls, Olympia/Roberts defaulted on a $15 million loan
with Wells Fargo, a $250,000 payment to the city for road improve-
ments required under the development agreement, and its promise
to pay for the clementary school. .

Thus began an 18-month negotiation process among the. devel-
oper, Wells Fargo, the city, and the school district. In the end, the
school district took the 1,800 acres of land — and, as the landown-
er, accepted a new development agreement cxtending to 2007,

Turning the land over to a government agency as the result of a
defanlt isn’t unusual — but usually the agency thay winds up with
the land is the local city or county, not the school district. Simi Val-
ley planner Laura Kuhn said the city would have considered taking
ownership of the property as part of the workout but the developer
never offered it, instead using the land to solve the problern with
the school district, In any event, Kuhn said, the city's priority was
renegotiating the development agreement on workable terms, “We
have an interest in making sure the project gets built as contem-
plated under the specific plan,” she said.

The city did obtain two large hillside lots from the developer as
part of the workout. In extending the developmenl agreement for 10

other fees required under the original
development agreement, until 1998, -

After taking title to the property, the school district appeared
ready .to try to sell the land for at least $12 million. At a board
meeting in April, however, neighboring landowners and board
members asked for a postponement. saving tha Jamd celole w..
worth far more than $12 million and selling il at a fire-sale price
might reduce property values throughout the upscale development,

As a result, the board postponed its decision to sell and asked
Wolford to find a real estate or financial consultant who could ana-
lyze other options for dealing with the property. Wolford said the
school district: does not need the Wood Ranch elementary school
immediately, partly because the development has not been built as
fast as originally scheduled.

H Contacts: RO

Mary Beth Wolford, Superintendent, Simi Valley Unified School

District, (806} 520-6505. .

Laura Kuhn, Planner, City of Simi Valley, {(805) 583-6700.

EPA Cites San Diego School District _

The 1).S. Environmental Protection Agency has filed an enforce-
ment action against the San Diego Unificd School Distriot for
allegedly building a school on property that contained a half-acre of
vernal pool wetlands, as well as habitat for the endangered San
Diego Mesa mint,

The EPA also ordered the City of San Diegoe to restore vernal
pools destroyed by a recycling company which constructed a build-
ing on land leased from the city.

According to the EPA, the San Diego Unified School District con-
stricted Challonger Junior High School on top of about 10 vernal
pools in the Mira Mesa area. Rob Leidy, wetlands manager for the
EPA’s regional office in San Francisco, said that EPA and other
agencies, such as the California. Departinent of Fish & Game, had
been working with the school district to resolve the issue but a miti-
gation plan “was not forthcoming in a timely manner.”

Leidy criticized the school district’s initial study under the Gali-
fornia Environmental Quality Act, which he says did not-turn up the
vernal pool issue even though the site was contained on several
local wetlands maps. EPA is asking for a two-to-one mitigation of
the Challenger site, perhaps by purchasing and rcstoring vernal
pools located on an adjacent site owned by San Diego Gounty.

Vernal pools are shallow, seasonal dopressions that provide
habitat for rare species of animals and plants..d




* vice said on April 20 that 15,700 acres
on closed military bases in the state
are toxic-Tree and fit for development.
Specifically, the toxic-free lands on Gal-
ifornia bases includes about 10% of 2,777-
acre Castle Air Force Base; about 26% of
5,073-acre George Air Fore Base; about
45% of the 5,716-acre Mather Air Force
Base; and about.15% of the 2,127-acre
Norton Air Force Base.
The EPA announcement seems an
attempt to cheer up recession-plagued Cal-

’f he U.S. Environmental Protection Ser-

ifornia with the news that snbstantial parts

report, which is something we have not had
very much of in the area of base closures.”

Separately, Williams said he was lob-
bying for four bills that, in different ways,
reflect the goals in the governor’s report:

+ AB 3769 (Weggland), which would
allow local anthorities e create redevelop-
ment greas on former hases. The bill failed
passage in early April in the Assembly
Housing Committee.

+ AB 3755 (Hunnicutt), which would
establish a process Lo select a single reuse
authority at future bases to be closed. The

of closed military bases are available for

development immediately, even though other parts are contaminat-
ed and may wait vears, or even decades, for remediation. “At EPA,
we look at this as a down payment for the citizens of California and
thely ecconomic reuse of closed bases. It’s a greab stop forward in
getting these bases back to the community,” said spokeswoman

PPaula Bruin in EPA’s SdIl Francisco office.

Wilson Base Reuse Report Gets Favorable Reactlon

Local base-rense officials on the whole seemed to like the
recently released Repert of the Californta Military Base Reuse Task
Force to Gov. Pete Wilson. The report represents an attempt to
identify consensus on hase conversion statewide, as a step toward
policy making. The report reflects the testimony of local officials in
regional hearings held by the task force.

Chaired by San Diego Mayor Susan Golding, the task force oul-
lined a scries of proposals, including:

* lreating military bases as “economic engines for job creation,”
leaving decision-making in the hands of local officials wilth aclive
assistanoe from the stale;

+ providing “layered” financing from local, state and federal
sources te bolster private capital;

» streamlining of regulatory processes, as well as speeding up
the process of toxie remediation on former base sites; and

= getting the federal government to agrec W a “smooth transi-
tion of base properties from Federal to local control,”

Pete D'Errico, director of the Victor Valley Economic Develop-
ment Authority, which is in charge of base conversion at George Air
I'orce Base in San Bernardino County, described the report as a
“worthy attempt.” D’Errico added he was “delighted™ that the [inal
report scemed o echo his views on the need for community con-
SONSUS.

Monterey County Supervisor Sam Karas, who has been active in
the Fort Ord Teuse process, also praisced the report’s stress on a
single govermment agency to guide reuse. “The important thing in
the report, which will help a tot of other areas, is setiing a direction
for a single governing entity,” he said. “I think probably the most
important thing about the report is the recommendation for an enli-
Ly which is really in charge. It could save a lob of aggravation and
disunity.” Karas' remarks seem to reflect his experience at Fort,
Ord, where a long controversy has raged among rival groups seek-
ing control of the conversion process. “We always learn from cxpe-
rience,” Karas added.

Ben Williams, who coordinates base-reuse activities for the Gov-
ernor’s Office of Planning & Research, said local officials had told

bill has passed out of the Assembly Con-
sumer Protection Committee, and remains in- committee,

» SB 1971 (Bergeson), which would streamline the environmen-
lal-review process at bases by allowing loeal officials to use federal
environmental impact statements as the basis for state environ-
mental impact reports; the federal document could be turned into a
state document through supplements. The bill is currently in “spot”
form and no hearings are scheduled.

« AB 3204 (Canella and McPherson), which incorporates an ear-
lier bill, AB 3178, would preserve air-emission reduetion credits on
military bases. The bill attempts to prevent the loss of credits,
which are required under EPA ozone-nonattainment, rules, Accord-
ing to OPR’s Willlams, “credits are often simply lost because the
military hasn’t applied for them, or fail to reapply for them as they
shut down.” The bill is still in assembly committee,

Base Shorts

The San Diego Port Commission voted unanimously in late °

March to apply to the Pentagon for control of 120 acres of land and
55 acres of water of the-b25-acre Naval Training Center, near Lind-
bergh Field. 8San Diego Mayor Susan Golding has criticized the
move, while others described the move as a “hostile land grah,”
because the San Diego port board has apparently ignored an ongo-
ing cffort of officials 1o set up a process to decide future land usecs
on the naval facility. San Diego city officials also complained they
were not notifiecd about the impending commission vote, and someé
expressed surprise that the amount of property requested was a
three-fold expansion of the amount of property in which the port
commission had expressed interest last December....

The City of Adelanto made a final attempt on April 1 to block the
Valley Economic Authority from signing a lcase with the Air Foroe
for 2,300 acres of George Air Force Base, by filing an injunction in
Los Angeles Superior Courl. Judge Diane Wayne granted a tempo-
rary restraining at that time, but on April 27, the judge denied the
injunction. The suit had delayed a scheduled lease signing on Aprit
1. : '

The Pentagon released $15 million in March for the purposes of
creating a campus of Galifornia State University at Fort Ord. The
money is to be used converting barracks to dormitories, class-
rooms and offices. About 804 students currently -attending a satel-
lite campus in Salinas are expected 1o move into the new campus in
1995, The state’s chicf legislative analyst, Elizabeth Hill, has heen
critical of the Fort Ord campus, noting a decline in attendance
statewide in the system, as well as the [acility’s long distance from.
the communilies it is intended to serve, L

him the report was a “fairly comprehensive :

.
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Takings Gan Be Partil, Bederal Circuit Says

Ruling Directs Claims Gourt Judge
To Apply ‘Balancing Test’

Ruling in an important Claims CGourt
case, a federal appellate panel has con-
cluded that a regulatory taking can ocour
when a property loses only part of its value
and judges must apply a balancing test in
determining the extent. of the damages. The

court specifically rejected settling a thresh-

old.

Some property rights lawyers say the
ruling by the U.S. Court of Appeals for the
Federal Circuit in Florida Rock Industries
Inev. U8, 62 USILW. 2588, is an impor-
tant next step in judicial thinking after the
U.8. Supreme Gourt’s ruling in Lucas v.
South Carolina Coastal Council, 120 L.Ed.
798 (1992). Most legal experts, however,
seem to agree that the rules in this area
remain fuzzy, The case now returns to the
U,S. Claims Court for the third time, The
Claims Gourt has alrcady found a taking
twice in the case.

The Florida Rock case is .one of two
potentially important takings cases that
have been beuncing around the Claims
Court system. Both involve legal challenges
to decisions by the Army Gorps of Engi-
neers’ not to issuc a wetlands “dredge-
and-fill” permit under Section 404 of the
Clean Water Act. 'The other case, Loveladies
Harbor Inc. v. U.S., is still pending before
Federal Circuit. {Claims Court rulings in
both cases were reported in CPEDR,
September 1994).)

The Claims Court hears cases that
involve claims against the U.S. govern-
ment, and the Federal Circuit hears
appeuals of the Glaims GCourt’s rulings.
Because it is a specialized court system,
other members of the federal judiciary
gsometimes look to the Claims Court and
the Federal Circuil for guidance on proper-
Ly takings questions. At the same time,
however, practices and rules differ
between the Federal Gircuit and other fed-
eral Gourts of Appeals such as the Ninth
Sirouit,

The Florida Rock case has had a long

legal history, including two CGlaims Goﬁrt

rulings and. two Federal Circuit rulings.
leading property-rights attorney Michael
Berger t0 dub the latest Federal Cireuit rul-
ing “Rocky 4.” In 1985 the Claims Court
awarded $1 million to Florida Rock, which
hoped to mine limestone on a piece of
Florida land but was rebuffed by the Army
Corps. (Florida Rock Indus. v. U.S., 8 CLCL.
164}, or Florida Rock Ty The following year
the Federal Circuit ruled that the Claims
Court had c¢rred in focusing on immediate
use value rather than fair-market value in
determining the value of the property after
the taking. (Florida Rock Indus. v. U.8., 791
F.2d 893, or Florida Rock I1)

On remand, the Claims Court ruled in
1990 that there had heen a taking and rein-
staled the damages award. (Florida Rock
Indus, v. U.S., 21 CL.Ct. 161, or Florida
Rock HI) The U.S. government appealed,
and on appeal a split Federal Circuit major-
ity rejected the idea that a specific thresh-
oid of lost value must be established.
Instead, the court said thal two issues are
al- stake. First is the question of whether a
regulation must destroy a certain propor-
tion of a property’s economic value in
order for a taking to occur. Scoond is the
question of how to determine what that
proportion is.

While acknowledging that takings are,
indeed, compensable under First English
Evangelical Lutheran Church of Glendale v.
LA, Coumty, 482 U.S, 304 (1987), the VFed-
eral Circuit also scemeod to indicate that
specific guidelines are not available and
perhaps could not be dictated by a court.
“What is necessary,” the Iederal Circuit
wrole, “is a classic exercise of judicial bal-
ancing of competing values...(l)he trial
court must determine whether the govern-
ment acted in a responsible way, limiting
the constraints on property ownership to
those necessary to achieve the public pur-
pose, and not allocating to some number of
individuals, less than all, a burden that
should be ‘borne by all, Admittedly this is
not a bright line, simply drawn.”

Land-usc lawyer Fred Bosselman of

o

Chicago, who has been advising the state
Resources Agency on takings implications
of actions under -the Endangered Species
Act, said he did not believe the Federal Cir-
cuit had provided the trial court too much
help on the remand. “They simply tossed it
back to the trial court and said, ‘Here's
what the Supreme Court said, good Juck’,”
Bosselman saicd,

Property-rights lawyer Michael Berger,
who won the First English case, agreed
that standards are still vague. But he said
il was important that the federal circuil
had determined that a taking can ocour
even if only part of the value of a pmperty
is lost. (O

B The Case:
Florida Rock Industries Inc. v. U.S. CA FC.
No. 91-5156 (3/10/94), 62 U.S.L.W. 2588.

Commentators: ) .
Fred Bosselman, Chicago-Kent Law

School, {312) 906-5351.
Michael Berger, Berger & Norton,
(310) 449-1000.

RAL PN

Two Appellate Rulings Broaden
Local Power to Deviate From Plans

Two recent appellate cases appear Lo
give local governments more discretion 1o
approve or reject development projects in
spite of existing local plans. Though tho
local jurisdictions in each case came to dif-
ferent conclusions — one -approving a pro-
ject. and ore denying a project — the Ceurt
of Appeal affirmed the government agen-
¢y's action in each case.

Both cases were recenily ordered pub-
lished — one by the appellate panel in
question and the other by the state
Supreme Court,

One case from Oakland affirms the city's
duty to approve a high-density project
called for in cily plans even though the pro-
ject appeared Lo conflict with some city

- pelicies about hillside construction, In its

ruling, the First District Court of Appeal
included a ringing endorsement of the gen-
eral plan as a balancing of cempeting inter-
¢sts that should not be undone on a case-
by-case basis.

And a case [rom Ventura County
aflirmed the county’s right to reject com-
mercial development in an exclusive subdi-
vision even though the preject complied
with the city’s general plan and zoning poli-
cies. The Second District Court of Appeal
ruled that the coanty had identified suffi-
gient traffic and safely issues to turn the
project down. _

The Qakland project involved a 10.5-
acre hillside parcet zoned for high-density
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development. The developer, WPN Associ-
ates, apparently sought to short-circuit
potential problems by proposing a 46-unit
project even though zoning on the property
would have permitted 88 units. In 1991, the
Oakland Planning Commission approved a
45-unit, project, and the Oakland City Coun-
¢il upheld the decision, In its findings, the
city council relied on Government Code
§606589.5(), which prohibits a local govern-
ment from rejecting a project which com-
plies with local gencral plans, zoning ordi-
nances, and devolopment policies unless
public health or safety issues are involved.

The Sequoyah Hills Homeowners Associ-
ation sued, claiming that the environmental
impact report was inadequate and that the
city had abused its discretion in not consid-
aving a lowor deneity alternative. Alameda
County Supcrier Gourt Judge R. Marsh
ruled in favor of the city, and Division 2 of
the First District Court of Appeal affirmed.

The gist of the homeowners’ complaint
was that in the FIR and/or development
review, the city should have considered a
lower-density project that would have cre-
ated less traffic in the area. The FIR includ-
ed four alternatives: the required no-project
alternative, a 63-unit alternative, a 36-unit
plan, and a “mitigated” 45-unit plan, even-
tually adopted by the city, which modified
the site plan significantly,

The homeowncers argued that the EIR
should have considered additional, lower-
densily alternatives, including site plans for
10 and 23 units. But the appetlate court
accepted the city’s argumont that even
these alternatives would have-oreated
unmitigated visual impacts.

More important, the appellate court
ruled that the city did not abuse its discre-
tion in making a finding that the project was
consistent with the Oakland City Plan.
Some evidence in the record suggests that
the project conflicts with some city policies,
including one policy that says new housing
should not “in general greatly exceed”
existing densities, and another that encour-
ages the maintenance of natural land
forms. Writing for the First District, Justice
Michael J. Phelan concluded that none of
these policies is mandatory and a given

project “need not be in perfect conformity

with each and every OCI® policy.”

“A general plan must try to accommo-
date a wide range ol compoting interests —
including those of developers, neishboring
homeowners, prospective homehuyers,
cnvironmentalists, cureent and prospective
business owuers, jobseckers, taxpayers,
and providers and recipients of all types of
cily-provided services — and to present a
clear and comprehensive set of principles
to guide development decisions,” wrote
Justice Phelan, “Once a generval plan is in
place, it is the province of elected officials
to examine the specifics of the proposed

project to determine whether it would be
‘in harmony’ with the policies stated in the
plan. It is, emphatically, not the role of the
courts Lo micro-manage these development
decisions.”

The Ventura County case involved an

altempt 0 win project approval for a com- -

mercial development, on the last remaining
commercial parcel in the gated Bell Canyon
community, just west of the Sar Fernando
Valley, The planning stafl recommended
approval of the project, which conformed
to the general plan and the existing zZoning.
However, the planning commission rejected
the project, making findings that the pro-

ject would be detrimental to health and

safety because of a hazardous traffic condi-
tion in the arca. The property owner lost an
appeal-to the Board of Supervisoers, as well
as a hearing in front of Ventura County
Superior Court, Judge Richard D. Aldrich.

The Second District Court of Appeal,
Division 6, affirmed Judge Aldrich’s ruling,
Comparing the case to Guinnane v, San
Francisco City Plananing Cm., 209
Cal App.3d 732 (1989), Presiding Justice
Stephen Stone wrote: “Compliance with
zoning laws does not nccessarily entitle
one to a permil....”

“In.reviewing a -proposed project; the
administrative body is entitled to consider
subjective matters sueh as the spiritual,
physical, aesthetic and monotary effect the
project may have on the surcounding neigh-
borheod,” he added. “...The denial of the
instant PDP {planned devclopment permit]
is rationally related to preventing traffic
congestion and to precluding further
endangerment of children and cquestrians
at a dangerously corving spot along a road-
way. ... The denial is also properly support-
ed by the facts showing that the proposed
commercial center would not maintain the
character and integrity of the Bell Canyon
community,” 3
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Seqouyah Hills Homeowners Association v.

City of Oakland, No. A059689, 94 Daily

Journal D.A.R. 3732 (March 24, 1994),

M The Lawyers:

For Sequoyah Hills Homeowners

Association: loseph J. Kubancik, (510) 944-

5550,

For City of Oakland: Mark Wald, Office of

the Gity Attorney, (510) 238-3540.

For WDN Associates (Real Party in

Interest): David Self, (510) 839-9455,
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94 Daily Journal D.A.R. 3468
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M The Lawyers:

For Dore: Douglas R, Ring, Mitchell,
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Lawsuit Over Traffic Fees Filed
Too Late, Gourt of Appeals Rules

‘A San Ramon developer’s challenge to
traffic mitigation fees came too late to be
valid, the First District Court of Appeal has

 ruled, In the ruling, the court concluded

that the limitations period for challenging
such mitigation. fees begins at the time the
fee is imposed, not the time it is paid.

The dispute arose when Ponderosa
Homes attempted to sue San Ramon over
traffic mitigation fees after a competing
developer; Davidon Five Star Corp., had
successfully lowered its own traffic fees
through litigation.

In 1988, Ponderosa agreed Lo pay a

 traffic mitigation fee of $3,200 per unit as

part of tentative subdivision map approval
for a 452-unit residential development, At
the time, the city had a split fce systom.
Developers in the Dougherty and Tassajara
Vallcys paid $3,200 per unit, as Ponderosa
did, while developers elsewhere in the city
paid $1,500 per unit,

In July of 1988 — three months after
Ponderosa’s tentative subdivision approval
— the city replaced the split-fee system
with a single citywide traffic fee of $2,177
per unit. Over the next ycar, Ponderosa
received final subdivision approval for two
phases of the project and did not object to
paying the $3,200 fee,

In 1989, however, Davidon — which
was developing a subdivision across the
road from Ponderosa — sued San Ramon,
claiming that the $3,200 fee for the
Dougherty area was an illogal special tax
and an un¢onstitutional taking, The follow-
ing yedr, a Superior Court judge raled in
favor of Davidon, and the city settled with
the developer for a mitigation fee of $2,177
per untt. _

After the Davidon scttlement, Pon-
derosa paid the $3,200 fee on additional
phases of ils project under protest, as per-
mitted under Government Code $68020
and §66021. Ponderosa subsequently sued,
alleging thal the traffic fec was a special
tax under Proposition 13, a taking of prop-
erty without compensation, and a violation
of Ponderosa’s civil rights ander the feder-
al civil rights law (42 [1.8.C. §1983). Pon-
derosa sought to have its past fees refund-
ed because a “nexus” had net been proven
and also sought a writ of mandate prevent-
ing imposition of the traffic fees.

In the Superior Court, hoth sides agreed
that the limitations period for the state
actions and the takings claim was 180
days, while the statute of limitations for
the civil rights claim was one year, Judge
John Van de Poel ruled, however, that the
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limitations period began running in 1988,
when Ponderosa agreed to pay the fees as
part of tentative subdivision approval. The
First District Court of Appeal, Division
Three, affirmed Van de Poel’s ruling.

On appeal, Ponderosa argued that the
statute of limitations was nol trigecred by
the imposition of the fee in 1988, but hy
the actual payment of the fee by Pon~
derosa. Among other things, Ponderosa
pointed to language in §66020 that distin-
guishes between “the time of approval or
conditional approval of the development”
and “the date of imposition” of the feo.

Writing for the appetlate court, Justice
Robert W. Merrill wrote: “There is a logical
distinction between the act of imposing
something and the act of complying with
that which has been imposed.” Merrill also
rejected Ponderosa’s argument abowt dis-
tinguishing between the time the project is
approved and the date the fee is imposed.
“Fees may be imposed — that is, required
by authority of government — before or
after tentative map approval,” Merrill
wrote. “In this case, the fee happenecd to be
imposed at the same time as tentative sub-
division map approval.” O

B The Case: .

Ponderosa Homes knc. v. Gity of San

Raman, No. A060955, 94 Daily Journal

D.A.R, 4864 {April 13, 1994),

WThe Lawyers; Co

For Ponderosa Homes: Hugh L. Iscla, (408)

286-5800.

For S8an Ramon: Byron Athan, City

Attorney, (510} B29-3569,

GENERAL Prans

{itizens Time Barred From Filing
seneral Plan Suit, Court Says -

In an unpublished opinion, the First Dis-
trict Gourt of Appeal has upheld approval
of a development project in Gontra Costa
Counly, saying that citizen groups were
time-barred from challenging the county’s
general plan six years after it was last
amended. )

‘The ruling revolved around Alamo Sum-
mit, a proposed development of 37 homes
on 177 acres near the Las Trampas Region-
al Wilderness Area. Contra Costa Gounty
approved the rezoning and preliminary
development plan for the project in 1990,
and then approved the final development
plan in late 1991 and early 1892, Both
rounds of approvals drew lawsuits from
citizen groups. In between the two rounds
of approval, the counly approved a new
general plan — and the applicahility of that
general plan became a key issue in the liti-
gation, :

At the time of the original approvals, the
courly was still operating under its 1963
general plant, which had last been amended
in 1985. After the initial approval in 1990,
the county was sued by Alamo Citizens for
Responsible Growth, which challenged the
environmental impact report and also said
the project was inconsislent with the open-
space policies contained in the general
plan. In fact, the Alamo Citizens argued
that the: 1963 plan was so out of date that a
determination of consistency with it was
impossible for the county to make.

In Janvary of 1991, the county adopted
a new general plan and moved to dismiss
the Alamo Citizens caso, claiming the suit
had been rendered moot by passage of the
new plan. The Alamo Citizens opposed the
motion, arguing that the rezoning had been
approved under the old plan and had not
been considered under the new plan. 1n late
1991, a Superior Court, judge ruled in faver
of the county, concluding that the Alamo
Summil rezoning was subject to — and
consistent with — the 1991 plan.

Mecaniwhile, the developer applied for a
final development plan and a vesting tenta-
tive subdivision map. The project was
approved by the San Ramon Valley Regional
Planning Commission in September of
1991. A different citizen group, the Alamo
Improvement Association, appealed to the
Board of Supervisors, but the beard upheld
the project in March of 1992, AIA subse-
quently sued, secking to overturn this set of
approvals. In late 1992 a Superior Gourt,
judge ruled in favor of the county.

Both citizen groups appoaled their
respeclive rulings, and the First District
Court of Appeal consolidated Lhe appcals.
On appeal, the court ruled that the 1963
plan should apply to the project, not the
1991 plan. However the court also ruled
that the Alamo Summit project is consis-
tent with the 1963 plan, and that legal chal-
lenges to the 1963 plan are time-barred. In
addition, the court found the county’s envi-
ronmental analysis to be adequate.

Perhaps the most important aspect of
the ruling — even though it is unpublished
— is the appellate court’s finding that a
dircet challenge Lo the 1963 plan is time-
barred. Government Code §65009 says that
general-plan adequacy challenges must be
brought within 120 days of adoption. The
1963 plan had last been amended by a
housing clement update in 1985, The citi-
Zen groups argued that they were not time-
barred because they sought mercly to
question the adequacy of the general plan
as it relates the Alamo Summit project
approval, not to throw out the whole gener-
al plan, .

The court, however, concluded that the
citizen groups should not he permitted to
make such narrow challenge to the general
plan. “Even if a successful challenge only

results in the invalidation of a particular
project approval, rather than the invalida-
tion of the general plan, developers witl
undoubtedly be reluctant to proceed with
development plans that may be reviewed
and approved under a general plan that has
been declared legally suspect,” wrote Jus-
tice J. Anthony Kline for the entire panel.
‘If we were to allow appellant to question
the adequacy of the general plan years
after its adoption or amendment, simply
because a land use ordinance governed by
the plan recently had been passed, we
would completely undermine the legisla-
ture’s stated ebjective” [of providing cer-
Lainty}.

Kline relied heavily on the Fourth Dis-
trict Court of Appeal’s ruling in Garat v,
City of Riverside, 2 Cal App. 4th 2560 (1991).
In that case — an unsuccessful challenge
to the Gity of Riverside’s gencral plan —

the Fourth District concluded that any
action attacking a general plan on the
ground of inadequacy must be brought in
the context of a specific legislative action
dealing with the general plan itsclf.

The Kline pancl also found that the
Alamo Summit project was consistent with
the open-space provisions of the 1963 plan.
The ‘63 plan called for concentrating devel-
opment in areas approved for residential
use and keeping areas designated as open
gpace free from development. Approxi-
mately 60% of the Alamo Summit site was
designated as general open space, Kline
criticized the citizen groups’ argument that
the ‘63 plan required that no development
he permitted on open space land. “Not only
is such an interpretation unsupported by
the language of the plan,” he said, “but it
would deny planning authoritics the flexibil-
ity general plans are intended to incorpo-
rate.”

The Court of Appeal also upheld the
adeqeacy of a supplemental environmental
impact report. In a lengthy discussion, the
court concluded that the supplemental EIR
had adequately provided alternatives to the
project. The citizen groups argued that the
document contained no alternatives that
adequately addressed the issue of the pro-
ject’s visual impact,lJ

#l The Case:

Alamo Citizens for Responsible Growth v.

Board of Supervisors of Contra Costa

County, Nos. AG57414 and AQ60265

(January 31, 1994).

M The Lawyers:

For citizen groups: Stewart Flashman,

(510) 849-3263.

For Contra Costa County: Silvano Marchesi,

County Counsel, (510) 646-2054,

For Alamo Summit Inc. {developer):

Stephen Kostka, McCutcheon Doyle Brown

& Enersen, (510) 937-8000.
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L.A. Gan't Close Public Streets
To Put Up Gates, Appeal Court Says

An attempt to restrict access to a Holly-
wood hillside neighborhood has heen shot
down with caustic language by the Second
District Court of Appeals.

In ruling that tho City of Los Angeles
does not have the power to close public
streets to all outsiders, Justice Fred Woods
of Division 7 warned against a breakdown
in society by such “walling off” actions.
“Although we understand the deep and
abiding concern of the city and appellant

WILLL ULy proyvontion wmind Dhacloric PLoseT-

vation, we doubt the Legislature wants to
permiL a return: to feudal times with each
suburb being a fiefdom to which othor citi-
zens of the State are denied their funda-
mental right of aceess to use public streets
within those areas,” he wrote. “If such
action is necessary, then it should be
expressly authorized by the Tegislature,”

The ruling, bascd on Vehicle Code
§21101.6, is a blow 1o the Whitley Heights
Civic Association, which had alrcady erect-
ed seven gales in the neighborhood.

Whitley Heights is a 1920s neighbor-
heod in the hills above Hollywood that
includes both single-family homes and
apartments, as well as many public streets
and stairways that are still in use. The dig-
trict is listed on the National Register of
Historic I"laces. With the rise in erime in
the Hollywoed area, the Whitley Heighls
Givie Association asked the City of Los
- Angeles 1o permit the construction and use
ol gates in the single-family portion of the
Whitley Heights neighborhood, excluding
Lhe apartment houses further down the hill,
In 19885, the city council ordered the with-
draw of the streets, walkways, and path-
ways from public use pursuant to Govern-
ment, Gode. §37359 and §37361, which
authorize the withdrawal of government
property from public use and the restriction
of aceess to historic buildings. The City’s
action called on the Civic Association to
huild and operale the gates, but called
upon the city to continte paying for mainte-
nance.

In 1991, the Civic Association built
seven gates at a cost of $350,000. Resi-
dents outside the gates organized as Citi-
zens Against Gated Fnelaves (CAGE) and
sued, claiming that the city’s action violat-
ed Vehicle Code §21101.6, That section,
which codified City of Lafayette v. Contra
Gosta County (1979), 91 Cal.App.3d 749,
prohibits cities from placing gates “or other
selective devices” on public streets il those
devices “restrict the access of certain
members of the public to the street, while

permitting others unrestricted access to
the street.” The Civic Association argued
that this law had not been viclated because
it was the Civic Association, not the city,
that had built the gates and intended to
operate them. The Civic Association also
argued that the streets inside the gates
were not streets as defined in the Vehicle
Code because they were closed to the pub-
lic.

L.A. County Superior Court Judge
Robert H, O'Brien ruled in favor of CAGE's
motion for summary judgment. (CPEDR,
March 1993.) The Civic Association
appeated to the Second District, Division 7,
which unanimously affirmed O'Brien’s rul-
ing.

Writing for the court, Justice Fred
Woods took the city to task in no uncertain
terms.. “A ¢ity can still vacate or abandon a
street upon a finding that the property in
question 18 unnccessary for present or
future yses as a sireet,” he wrote. “What
the city cannot do is wave a magic wand
and declare a public strect to be not a pub-
lic street.” He said that a public street as
defined in the Vehicle Code is a street that
is noi only open to public use but also one
that is publicly maintained. He noted that
the Whitley Heights streets failed this test
bevause they are maintained by the city
and also becauso the city remnains liable. for
injurics,

“I the strcets are still ‘public,” it makes
1o sense 1o classily them as public when it
comes to the expenditure of public funds
hut classify them as private when it comes
Lo public use,” Woods wrote. “Appeltant
[Whitley Heights Cmc AS‘%OGldMOH] cannot
have it both ways.” 3
8 The Case:

Citizens Against Gated Enclaves v. Whitley

Heights Civic Association, No, BO77760, 94

Daily Journal D.A.R, 3832,

M The Lawyers:
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L.A. May Impose Conditions On
Reopening of Liquor Stores

The reopening of liguor stores destroyed
in the 1962 Los Angeles civil unrest may be
subject to discretionary review by the city’s
planning commission, the Second District
Court of Appeal has ruled.

Writing for a unanimous panel, Presid-
ing Justice Mildred Lillie of the Second Dis-

trict’s Division 7 concluded that neither the
state’s Alcohel and Beverage Control Act
(Bus. & Prof. Code §23000 et seq.) nor the
state constitution pre-empts the city’s
power to impose conditions on the liquor
stores.

“The effeet of the conditions imposed
under the ordinance is to reduce or elimi-
nate the nuisance activities these business-
es tend to attract,” Justice Lillie wrote.
“That the conditions imposed under the
ordinance may have some indirect impact
on the sale of alcoholic beverages does not
transmute the purpose and scope of the
ordinance into a regulation merely seeking
to control alcohol sales.”

L.A. began requiring conditional use
permits for off-site liqguor sales citywide
beginning in 1985. In 1987, the city drew
up a specific plan requiring a special condi-
tional-use process for liquor stores in the
South-Central areas. Existing liquor stores
were “grandfathered in.” -

During the 1992 riots, many of the
“grandfathered” businesses were forced to
close because of riol damage. Under pres-
sure from commnunity groups in South-Cen-
tral, the city required thesc pre-cxisting

liquor stores to undergo a discretionary

approval process similar to a CUP applica-
tion. At a planning commission hearing, the
liquor store owners were required to
remove graffiti promptly, provide adequate
lighting, have a security guard, and some-
times limit their hours of operation. I.A.
has also instituted a number of “revoca-
tion” hearings to revokoe or condition the
“grandfathered” provisions if the business
bad hecome a nuisarnice,

Several individual liquor stores sued, as
did the Korean Amcrican Legal Advocacy
Foundation, arguing that prooess amouiit-
ed to an unconstitutional ban on aloehol
sale, as well as an infringement on the
powers of the Alcohol and Beverage Con-
trol Board. But L.A. Superior Court Juslice
Robert H. (’Brien upheld the process and
denied a preliminary injunction. The appel-
late court, affirmed O'Brien’s ruling,

Both the state conslitution and the ABC
law pre-empt attempts to regulate the sale
of alcohol. But Lillie distinguished betwecn
attempts to restrict the sale of alcoho! and
altempts Lo mintmize problems associated
with liguor sules. “Despite the plaintitfs’
arguments to the contrary, the purpose of
the cffect: of the city’s ordinance is not to
dictate, restrict, or resulate the actual sale
of alcoholic beverages,” she wrole.
“Instead, the focus of the ordinance is-to
abate or eradicate nuisance activities in a
particular geographical area by imposing
conditions aimed at mitigating those
effects. These are typical and natural goals
of zoning and land use regulations.”

Lillic alse concluded that the ABC law
does not pre-empt local land-use powers,
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noting that the law “expressly allows local
governments to enact supplementary legis-
lation directed at zoning or land use.”

Lillie also concluded that the “grandfa-
thered” businesses were not immune from
compliance with the city's law under
exemptions contained in $23790 of the
Business and Professional Gode. These
exemptions apply to situations where an
“act of God” or “toxic accident” has
occurred, “Becanse the civil disturbance
and resulting destruction of businesses
involved affirmative wiltful or accidental
aclts of human beings, the ‘act of god’
exception is not applicable,” Lillie wrote.
She also concluded that because toxic acci-
dents were singled out by the legislature
for cxemption, then no other “human”
aclivitios werc meant to he covered by the
exemption.

The court also dismissed the appeal of
the injunction denial as moot, O

B The Case:

Korean American Legal Advocacy ]

Foundation v. City of Los Angeles, Nos.

B077272 and B0O79224, 94 Daily Journal

D.A.R. 3558.

M The Lawyers:

For Korean American Legal Advocacy

Foundation: Stephen L. Jones, (213) 488- .

7180,

For City of Los Angeles: Gwendolyn Ryder

Poindexter, Deputy City Attorney, (213)

485-4511,
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E. Lee, Legal Aid Foundation of Los

Angeles, (213) 487-3320.

DEyELOPVENT FEES

Injunction Denied In Challenge To
Tahoe Water Qnality Fees

Property owncers in the Lake Tahoe area

should not be able to obtain a preliminary

injunction blocking two regional agencies
from assessing water qualily mitigation
fees, the Third District Gourt of Appeal in
Sacramento has ruled, ~ -

In making the ruling, the Third District
concluded that the Tahoe Keys Property
Owners’ Association is untikely to prevail in
the underlying litigation. Tn the lawsuit, the
Tahoc Keys owners soek to prohibit the
California Tahoe Regional Planning Agency
and the Regional Water Quality Gontrol
Board from imposing $4,000-per-unit fees
on new construction. The suit also seeks a
refund of all fees imposed sinee the fee
structure took effect in 1982.

The case involves 26 subdivisions along
Lake Tahoe in the Tahoe Keys, which were
created from the Truckee Marsh by exten-
give dredge-and-fill operations. In 1982 —

after most of the property had been devel-

oped — California TEPA and the regional -

water board agreed to permit further
development only if the $4,000 fee were
imposed. The intent of the fee was to fund
water quality iinprovement in the lake that
would be approximately equal to the
degradation of water quality created by
the Keys.

Between 1982 and 1991, 300 Keys
building permits were pulled, and the miti-
gation fund grew to $1.5 million. No .
moncy was expended from the fund to
improve water quality. In 1991 the Keys
property owners filed a takings lawsuit,
demanding that past mitigation fees be
refunded and that no such fec be imposed

on future construetion. El Dorado Superior -

Court. Judge J. Hilary Cook denjed the
Keys property owners’ request for a pre-
liminary injunetion, and the property own-
ers appealed.

On appeal, the Keys owners claimed
that a preliminary injunction was required
because property owners would be forced
10 pay an unconstitutional fee, at least
temporarily. Writing for the nnanimous
three-justice panel, Acting Presiding Jus-
tice Keith F. Sparks concluded that there
would be no irrcparable injury to the Keys
property owners if further fees were col-
lected. However, Keys wrote, if an injunc-
tion were issued blocking collection of fur-
ther fees “we find significant potential
harm to the defendants.” If California
TRPA and the regional water board even-
tually won the ¢ase, they would have to try
to ¢ollect the fees from the individual
property owners, not from the association.

In rejecting the injunction, Sparks also
concluded that the properly owners were
not likely to prevail at trial on the constitu-
tional issues. “There has heen no physical
invasion of plaintiff’s property nor is there
any suggestion that landowners have been
deprived of all economically beneficial and
productive use of the land,” Sparks wrote,
In addition, he rejected the property own-
ers’ argument that the fee should apply to
everyone in the area, not just the Keys
properiy owners. “We peroeive no reason
in the record Lo doubt Lhat landowners in
the area, such as TKPOA and its mem-
bers, will benefit specially,” Sparks wrote.
“After all, they arc not simply transient
visitors but plan to live there or at least
have a concrete investmenl in Lhe area. ...
Land use regulations often have differing
effeets on neighboring properties and this
fact alone does not mvalldate a regulatory
"scheme.” O

M The Case:

Tahoe Keys Property Ownerg Association

v. State Water Quality Control Board, No.

Go125662, 84 Daily Journal D.AR. 4345

{April X, 1894).
B The Lawyers:

For Tahoe Keys Property Owners
Association: Lewis Feldman, Feldman Shaw
Devore, (916) 544-3731.

For State Water Quality Control Board:
Daniel L. Siegel, Deputy Attorney General,
(016) 323-9250.
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The state Supreme Court has accepted a
property owner’s challenge to Napa County’s
initiative requiring voter approval for general
plan amendments dealing with agricaltural
land use. But because Gov. Pete Wilson has
not named a replacement for retiring Justice
Edward Panelli, the court has been moving
slowly and already has several other pending
land use cases. DeVita v. County of Napa,
Supreme Court No. S037642. (CP&DR Legal
Digest, January 1994)

Meanwhile, the 1.8, Supreme Court has
declined to hear two land -use cases from
Jalifornia, meaning that appellate rulings
will stand...

The court has refused to reinstato Moer-
man v. California, 93-1171, in which a prop-
erty owner alleged a taking of property by
physical occupation because endangered tuie
¢lk, relocated to his area by the Department
of Fish & Game, caused damage to his land.
The California Court of Appeal rejected the
claim. (CP&DR Legal Digest, November
1993.)...

The court also declined t take Los Ange-
les v. Topanga Press, 93-1013, a casc in
which the lederal courts in California
imposed a preliminary injunction against the
City of L.A. for a supposedly restrictive adult
zoning ordinance. It's the latest turn in a
growing legal debate over the constitutional
limits of adalt %ening. The 9th Circuit upheld
the injunction last year (CPEDR Legal Digest,
April 1993)....

In a somewhat similar case, the Ninth
U.5. Circuit Court of Appeals has granied a
rehearing in Nevada Entcertainment Indus-
tries v. Henderson, a case challenging the
adult zoning ordinances in a Las Vegas sub-
urb. The 9th Gircuit has vacated the-original
ruting, reported at 8 F.3d 1348 (CPDR Legal

- Digest, December 1993)....

The Ninth Circuit has also issued several
other important land-use rulings of late. In a
case challenging San Francisco’s ordinance
restricting the conversion of residential
-hotels to tourist use, a Ninth Circuit panel
rded that the city of San Francisco may file
an amended motion for summary judgment
- based on changed case law in the circuit. The
case is important because District Court
Judge John P. Vukasin Jr. found an unconsti-
tutional taking last year. Golden Gate Hotel
Association v. Gity and County of San Fran-
cisca, Nos. 93-16713, 93-16714, and 93-
16784, 94 Daily Journal D.AR. 3b44... (1
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Further, consolidation offers the atiraciive idea of bringing all
the city's economic development. powers under a single roof — a
strategy that falls in line with Riordan’s vow to concentrate on €co-
nontic development, in contrast to the Bradley administration’s
emphasis on large-scale real estate and infrastracture projects.

In his budget message, the mayor announced he wowld turn the
CRA — formerly a quasi-independent agency with its own budget
— into a general-fund agenoy. e said this move would ake the
now agency into a “single, integrated agency, with no part isolated
from city oversisht” — an apparent dig at the traditional indepen-
dence of the CRA beard from the city council. He Turther added that
the combined agency would offer a “focused, comprehensive sirate-
gy for producing housing, commercial, industrial and business
development.”

Deputy Mayor Rac James, in an interview, echoed the need for
coordination. “We did not, as a ¢ity, have a development strategy,”
said James, who oversees all community development activities.
“Our growth was sort of haphazatd.” And while the mayar's budget
does niot mention a favorite Riordan topic — the decentralization of
city services into many “little city halls” — James said she support-
ed the idea and would advocate it in the months ahead.

Riordan’s aides refused to say they have killed the CRA. At a
press briefing on the budges, William McCarley, Riordan’s chief of
staff, said that, “contrary to expectations, under my shirt is not a T-
shirt that says, ‘CRA Go Away'.” Yet it is hard to avoid the conclu-
sion that the CRA’s role will be diminished. Unlike his predecessor,
Riordan has addressed the problem of cconomic development in
general, citywide terms, rather than focusing attention on specific
areas where redevelopment could be deployed (such as downtown,
Holtywood and Watts.} :

Riordan has already asked for the current CRA board to resign,
although he did not set a date when they should do so. His proposal
for a new Cominunity Development Commission is a notable depar-
ture from his attempt to keep most other city commissions in place.
And Rigrdan’s emphasis on job creation and affordable housing

suggests that he will emphasize smallscale efforts rather than the
CRA’s traditionally large-soale projects. One City Hall insider called
Riordan’s realignment of the CRA “a gracious way to declare victory
and call the troops home from the old-style redevelopment wars.”
The CRA board, for its part, seemed hard al work 1o lie up loose
ends, On April 21, in a single session, the board resolved its differ-
ences with developer Alexander Haagen, who had attempted to cut
the city out of financial participation in the Crenshaw Plaza Mall, a
redevelopment project (GPEDR, April 1994) and approved the
Downtown Strategic Plan, an advisory document horn of a consen-

“sus-planning effort of Downtown developers, business owners and

city officials. .

Gary Squier, director of the city’s 270-employee Housing Dept.,
did not sound distraught at the notion of loging his independence to
the Citywide Development Agency. “It's a big change for housing,
but we'll survive,” he said. Squier observed that his $80 million
budget would change little, and that the new organization exempted
him from civil-service restrictions on hiring outside the ranks of
City Hall cmployecs, giving him greater leeway Lo hire outside con-

" sultants. He said he was pleased that his stalf would not be atfected

by layoffs. (The mayor plans to eliminate 700 city jobs in othor
agencies in the coming year through attrition. )

The biggest question facing the mayor’s plans for the redevelop-
ment and housing agencies is council approval. Al least two council
members — Mark Ridley-Thomas and Richard, Alarcon — have
expressed reservations about the potential loss of COMMmMunity input
in a centralized agency. The new agency also promises Lo loosen the
grip that, the council exerted on the CRA two years ago, when Goun-
cilman Zev Yaroslavsky led a “revolt” against the ‘agency to gain
greater oversight.

B Contacts:
Rae James, deputy mayor, (213) 485-3331.
Stanley Hirsch, Chairman, Los Angeles Community Redevelopment
Agency, {213} 877-1600.
Gary Squier, director, Los Angeles Housing Dept., {213) 485-1907.

- Sales Tax Sharing Bl

governnients to school districts in the last two years, On March 30,
the Second District Court of Appeal ruled that Los Angeles County
challenge the constitutionality of this properly lax shift because the
lield of property tax allocation is occupied by state legislation. .
(County of Los Angeles v, Sasaki, No. BO77722, 94 Daily Journal
DAR. 4209.) .

Currently, local sales tax rovenues are distributed to cities and
counties hased on the location where retail sales takes place, creal-
ing competition for retail outlets. Brown's hill would have retained
that formula for current sales tax revenues. Hall of future revenues
‘would have been allocated on a per-capita basis. The other half
would have been allocated to cities that are “sales-tax-poor.”

Brown's bill deeply divided local government officials, Gounty
lobbyists pushed hard for the bill, while city lobbyists bitterly
opposed it. In supporting the bill, the California State Association of

Jountics said it would “encourage a more balanced approach to
deveolopment and climinate some of the incentive for destructive

Contiticd from page 1

)mpped m Legisature

compelition among jurisdictions for retail outlets.” )

Cilies, however, lobbied hard against the bill, saying it would
reduce the incentive for local governments to accept commercial
development that local residents might oppose, Other opponents of
the Dill argued that it might lead to more-suburban sprawl, as coun-
ties could aceept tax-poor housing development without paying a
financial “penalty” for iL. The hill was opposed by the League of Gal-
ifornia Cities and more than 40 individual cities. :

Loague lobbyist Dwight Stenbakken agreed that. the issue need-
ed to be dealt with more broadly. “I don't think you can sit and talk
about sales lax in the absence of other issues,” he said,

Contacts:

Assemblywoman Valerie Brown, (916) 445-8377.

Randy Pestor, Consultant, Assembly Local Government Committee, -

(916) 445-6034.

Carol Whiteside, Director of Intergovernmental Relations, Governor’s

Office, {916) 323-b446. .

Dwight Stenbakken, lobbyist, League of California Cities

{916) 444-5790.
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proliferation of bond measures on the June ballot. Just

L how well the four potential beneficiaries — public schools,

universities, highways, and open space — will fare 1s any-

body’s guess. Because although the voters have generally sup-

ported bond financing over the last decade, especially for
schools, their steadfastness has waned in recent years.

The four bond issues on the ballol next month total nearly
$6 Dillion — $1 billion for public schools (K-12), $900 millipn
for public universities, $2 billion for quake repairs and
retrofits on highways and bridges, and a $2 billion cilizen ini-
tigtive for open space and park acquisition (the so-vailed CAL-
PAW initiative). State bonds are politically attractive because,
unlike local bond issues, they don't involve a tax increase.
{State bonds are paid back out of the state’s general fund.) But
voters understand that nothing is free, and during the reces-
sion they've heen noticeably refuctant to support honds.

The turnaround became clear in November of 1990, when
the recession was first hitting hard. In the June 1990 state bal-
lot, voters approved seven oub of seven bond issues. But in
November of that year, voters were faced with 14 bond mea-
sures and rejected 12. Since then only five bonds have been
offered oni the ballot, and only three have passed.

Given this 26% pass rate since November 1990, it seems
unlikely that all four bonds. on the June ballot will succeed,
And it may well be. that schools end up short this time. School
pends have continued Lo pass throughout the recession, but
the rates of passage have become razor-thin, The last two
school bonds — on the June and November 1992 ballots —
received only 53.1% and 51.9% respectively,

Y; ou can tell it’s a major election year in California by the

il
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. - Have the Voters Had Enouch of Bonds?

Complicating the bond situation in 1994 is this year's hot-
button issue: earthquake relief, n March, Gov. Pete Wilson and
the Legislature agreed to double the amount of the earthquake
bond from $1 billion to $2 billion. The bond was attractive to
Wilson in an election year because it allowed him 10 support
earthguake recovery and oppose new Laxes. (Many earthquake
relief operations in the past have been financed by a tempo-
rary sales-tax increase.)

Such politically safe decision-making has a price — and that
price will be paid by the next generation of taxpayers. The fact is
that debt service on hond issues has tripled in the last six years.
In. 1989, debt service was only 1.75% of the state’'s expendi-
tores. By 1993, that figure had risen to 4.22%, and it’s expected
to jump to almoest 5% by the end of the current fiscal year,

So how will the eompeting concerns of the schools, roads,
and open space play against the backdrop of a mortgaged fis-
cal future for our children? That’s dilficult to say, says Gerry
Meral, executive director of the Planning & Conservation
League, which sponsered tho CALPAW initiative. “I don’t
believe that the voters will pay -aitention to detailed informa-
tion about debt service as an anmual expenditure,” he said in
an interview. “But there’s no question that voters are worried
about debt — not just the.state’s, bui the federal govern-
meni’s as well, And voters are making priority decisions abont
different initiatives.” :

It's become clear that the state of the budget — and the
economy as a whole — will factor into voters’ decisions in
June. And regardless of which bonds pass or fail, the pricetag
for the politically easy solution of bond financing will be
around long after election day. 1

1.90% 2.45%

‘Bond Debt Service (principal and interest) as a Percentage of State General Fund Revenues

1.75%

3.18% 4.22%

1990 1991

1992 1993

* Projection Only

1994*
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Morris Newman

The Transit-Oriented Development That Works

tossed together out of bits and pieces turns out to be a gri-

{ umph. The problem is how to replicate the success. Where-

in did it lie? The ingredients? The temperature of the oven?

The gravitational force of the moon on a certain day? What, in
short, was the sina qua none that led to the successful dish?

A similar quandary might be facing BART officials regarding

the Pleasant Hill BART Station. Located just outside the City of

Pleasant Hill in uningorporated Contra Costa Gounty, the sta-
uon is “the best example we have so far of transit-hased

development,” according to BART board member Mike Ber-
nick. Indeed, the Pleasant Hill station is one of those rarities in
planning: the project that develops according to plan, Starting
from scratch in the mid 1980s, BART and Con-

E: very cook has experienced this quandary; a dish that is

parleyed into bond sales of about $30 million, to pay for the
road widening and traffic mitigations, as well ag a new day-
care center as an amenity to employees of the office buildings.
The biggest controversy surrounding the Pleasant Hill sta-
tion occurred in 1988, when BART officials had proposed
large-scale retail development on top of the BART station.
BART officials said the development is permitted under the
specific plan, but Walnut Creek said it was nol, and sued the
counily over the retail proposal. BART officials claimed the city
was trying 1o protect its own merchants in downtown Walnus
Creek, but city altorney Thomas Haas (who took office after
the lawsuit) said that the real issue was the potential traffic
through the city’s surfaco streets generated by “destination
retail” at the BART station. “The city had no

tra Gosta County created ex nihilo a commer-
cial venter where the office space is fully
leased and the housing is fully occupied, and,
where, most importantly, transit ridership
among local residents has matched or exceed-
ed expectations. Moreover, the public agen-
cies in charge of the efforl were able to
achieve all of these results without using the
[raditional powers of redevelopment, such as
land writedowns or other subsidies. Today,
the reason for the success of the Pleasant Hill
BART Station is not an idle question to other
stations in the BART arca, where similar
“transit villages™ are being developed, as well
in Sacramento, I.os Angeles and San Diego,

t]ye: prq}ect develops :
- acording 1o plan )

quarrel with retail that served residents in the
immediate area. But if they were to turn this
area into a major shopping center that nobody
has planned for, that would overburden the
infrastructure and would he a very grave con-
corn of ours,” Haas said. Shortly after, the city
and the county agreed on a scttlement allowing
100,000 square feet of retdil development in
the station area, while any additional develop-
ment would trigger a lawsuil.

In the 19905, recession brought the fast
pace of development at Pleasant Hill to 4 halt,
as it did everywhere else in California, bul the
rcal estate statistics are slill impressive. More
~ e than 1 million square feet of office space has

where the concepl ol “transit-oriented devel-
opment” is just getting started.

Pleasant Hill was not an instant success, however.
Although BART had obtained entitlements to baild 1.25 million
square leet of commercial space on its 1t-acre property in
Pleasant [ill in the 19708, “absolutely nothing happened,”
recalled Jim Kennedy, director of the Contra Costa County
Redevelopment Agency. The location was conveniently located
off a freeway entrance to 1-680, but developers individually
scemed unwilling to shoulder some of the infrastructure costs,
such as widening the arterial road betwoeen the station and the
freeway. In 1986-7, one tentative project fell apart, when the
changes in the federal tax code made uhe'pruiccl; unattractive
to the devolopers,

“Then Contra Costa County entered the pictare. In a cooper-
ative planning process that involved BART, Pleasant Hill and

the neighboring City of Walnut Creek, the county formed 4 -

125-acre redevelopment arca surrounding the BART slation,
and created a specific plan with roughly the same boundaries.
Both the redevelopment-area and the specific plan promoted
development in ways that were impossible for BART' which, as
a transit agency, is barred from huying land expressly for the
purpose of development. The plan called for 3 million square
feet of commercial space and 2,000 residential units. The
redevelopment, agency found a way to handie infrastructure
¢osts by requiring up-front fees from developers to participate
in an assessment district; by 1988 the redevelopment agency
had gathered $4.5 million from developers, which was

been completed, and has a vacancy rate of 5%,
possibly the lowest in California. About 1,800
units of housing were built under the plan and are full. Of peo-
ple who live within the specific plan area,- 40% ride BART to
outside destinations, while 10% of incoming, day-time enploy-
€es use the train system. As it turns out, virtually all the devel-
opment in the specific plan area has been built by Lhe private
sector; although the BART site has the densest entitlements,
the transit anthority has never heen able to strike a successful
deal with a developer. (One observer speculated that BART
has placed too high a rent on the land.)

Pleasant Hill is an important precedent, because it demon-
strates that transit-oriented development can be successful
bolh in real estate terms and in transit ridership, Whether
such suceess can be replicated at will is uncertain, however.

To be sure, BART and Contra Costa County did everything

right: They chose a good location near a major freeway
offramp. They created a plan that was attractive to developers.
Beyond that point, however, Juck, not planning, provided the
other esscntial ingredient to this recipe: timing. The station
cntered the real estate market in the late 1980s, when Bay
Arca suburbs were growing rapidly; the Walnut Creek/Pleasant
Hill arca in particular became one of the hottest markets. The
astrological conjunction between good planning and a good
real estate market is rare. We know all the ingredients for suc-

. ¢ess; Lthe problem is you can't buy all those ingredients — par-

ticularly a trendy location in a booming market — at the cor-
ner grocer.




