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. . By Elizabeth Schilling
FHHHBIS Use ~ A group of Mon-
terey County farmers
CE ' A r[b has seized on the Cali-

fornia Environmental
Quality ‘Act (CEQA) in
an unusual lawsuit

Ch i en 6 which challenges loeal
- | regulations designed -

to protect groundwater
quality,
o The case is note-

worthy for the light it

MOHLGI‘G " .sheds on both the con-
tinuing struggle oveér

: communities and the

need for state leader-

Judge Stays The lawsuit alleges
Implementation Of . ihay, a change in irriga-
Groundwater Rules  about by the ground-
water regulalions

a taking of property. In addition, the casc pre-
sonts the theory that regulations in them-

C . water rights in local
iy

ship in water policy.
Far-Reaching tion habits: brought
wowld threaten crop production and result in
selves can represent a “pm]‘ect-” rf)quiring

-CEQA review.
In a May- ruling on the case in San. Jose:
Superior Court,

. Continued .on page 9

«traditional patterns,

The.impact of the
recession has finally hit
California’s ballots.

Most

Weary from a long eco- .
“nomic downturn, -Gali- - -
fornia voters unequivo-- |: ]} ‘

cally stated in June that: - .
they don’t want more M
bonds — but they do ' 688'” ( :S
want more growth, ;

More than $6 billion
in- proposed state W]_n ]_n
Hlection

bonds went down to
defeat in June, creating
a crisis for parkland
supporters, the trans-
portation system, and
school facilities. And-in
a dra ic
amatic reversal of Bond Failures
pro-growth forces won Lead vo Crises
67% (6 of 9) of the In Transportation,
land-use related issues Parks
that appeared on local
ballots around the state. ' :
The defeat of Propositions 1A (earthquak
bonds), 1B (school bonds), 1C (higher educa-
tion bonds), and 180 (parkland acquisition
honds} sent legislators, burcaucrats, and leb-
byists scrambling. The failure of the carth-
quake bonds-- . - Continued on page 10

. Property Riis Rl T et ek et n Calfmia ..

The U.S. Supreme Gourt has once again
delved deeply into land-use planning, impos-
ing new requirements on exactions that could
affect planning practice in California.

Fxpanding on its 1987 Noflan v, California .

Coastal Commission opinion, the court ruled
5-4 that exactions must have a “rough pro-
portionality” to problems created by new
development. The court also appeared Lo shift
the burden of proof in such cases to the gov:
ernment, at least in quasi-judicial situations
suich as conditional use permits. The Dolan v.
City of Tigard ruling-came in an Oregon case
involving the proposed expansion of a hard-
ware store. ’ o
The impact on Califernia is unclear so far
— but the court wasted no time in jumping

into the fray in this state. Just three days
after ruling in Dolan, the court accepted a
controversial exactions case from Culver Gity
and remanded it to the appellate court in Les
Angeles for reconsideration in light of the
Dolan case. In Ehrlich v, City of Culver City,
the appellate court had affirmed the city's
decision te impose a recreational mitigation
fee on a property owner whe closed a private
athletic club and replaced it with condomini-
uins.

Turn to page b for our special coverage,
which includes reports by CP&EDR’s special
Supreme Court correspondent Kenneth Jost,
former editor of the f.os Angeles Daily
Journal, as well as excerpts from the majority
opinion and both disscents, 14




- slapped with two lawsuits by the local
&, ‘water agency alleging that the city has

rE\; he City ‘of Santa Clarita has been

| - "hybrid” between a disaster proiect and a
redevelopment project area. The suit cited
alleged violations of redevelopment law

abused both the California Environmental
Quality Act and community redevelopment
law by -adopting a $1.1 billion disaster
recovery plan.

The lawsuits claim that the plan is a
redevelopment project area in all but -
name, and that city officials have used the
disaster as an excuse to use tax-increment
financing to build a “wish Hst” of public
works projects. In response, city officials
say that Santa Clarita has been unfairly

among the causes of action, including a lack
of evidence to support the creation of the
disaster plan, since only a portion of the
project area needed disaster relief; a failure
to find blight; establishment of a project in
a non-urbanized area; and “illegal” inclu-
sion of non-blighted areas within the pro-
ject.

“While the plan does have elements of
a disaster recovery project. it has been
grafted onto a $900 million public works

stigmatized, since other citics have creat- -
f'd similar recovery plans without protest.

At.issue is the proper. interpretation of the Health & Safety (‘ode
§§34000-34014, known. as the Disaster Project Law. Enacted in
1964, the statute enables cities to create disaster projects quickly,
and with many of the powers of redovelopment agencies, notably
tax increment financing, Unlike redevelopient projoct areas, how-
ever, disaster plans do not reguire environmental review, the for-
maltion of & public advisory committee, or public hearings.

Gities can form disaster projects either through the Disaster
Frojeot Law or through special state legislation. Both methods
have been used multiple times in recent years, although the legisla-
tive route appears to be more popular. The citics of Whittier and
Santa Monica have created a disaster plan under the statute, while
the City of Los Angeles plans to create five such project areas.

- In February, Santa Clarita rushed to create the 13.5-square-mile
disasler area in the wake of the Northridge earthquake on January
17, The city was close Lo the Northridge epicenter and suffered
severe dumage, '

Among those projects are reoad construction and urban design
for San Fernando Road, an cast-west corridor that traverses: the
city; adaptive reuse and change of occupancies on Lyons Avenue, a
major commercial corridor; and removal of visual blight and pro-
tection of neighboring properties along the Southern Pacific line
that runs through the city, “Those projects are probably appropriate
{or redevelopment, but were pre-existing at the lime of the earth-
quake,” said H. Bruce Tepper Jr., a partner in the Los Angeles firm
of Kane, Ballmer & Berkman, which represents the plaintiffs. -

. 'The Castaic Lake Water Agency filed a CEQA lawsuit. in March,
Attorneys for the water district argued that the city’s recovery plan
does not qualify for an emergency exemption to redevelopment law
under CEQA, that the area does not qualily as a disasler area under
the statute, and further, that the disaster project law does not
remove the need for environmenlal review. '

In an apparent attempt Lo argue for the need for a nexus
between disaster damage and a disaster plan, the complaint cited
language in §34(3{4 defining a disaster recovery arca as one which
the local lawmakers determine to be “in need of redevelopmeoent,
rchabilitation, or renewat as the result ol a disaster.” While Santa
Clarita suffered extensive damage on Janvary 17, lawyers for the
water district argued that & majorily of the projects outlined in the
project were not disaster- related. A trial in the CEQA suit is sched-
uled for July.

In thé second suit, filed in April, the water district argued that
the city had not ¢reated a true disaster recovery project but a

CP»DR

project,” Tepper said. “Out of the $1.1 bil-
lion budeet, $200 million is directed at earthquake damage. The
rest is for an infrastructure wish list that the city his developed.”
Carl Newton, the contract city attorney, said the city had done
nothing illegal, because the statute does not require a nexus or
relationship between disaster damage and projocts. “The disaster
plan method of project creation does not impose a limitation on the
extent of redevelopment that can be pursued. it says you may cre-

-ato a redevelopment agency when a disaster situation oceurs,” he

said.

Santa Clarita redevelepment director Don Duckworth, an archi-
tect of the disaster plan, said that the statute does not oblige cities
to limit disaster-plan projects to disaster damage, But he also
argued that the disaster plan was in the spirit of FEMA guidelines,

- which urge disaster prevention as well as repair. He defended. one

of the most criticized proposals, a 26-mile roadway, as falling with-
in the disaster-prevention category. “Without this east-west road,
the city can’t deliver disaster services to many of its residents,” he
said.

Sacramento lawmakers have considered updating the 1964
statule several times in recent years, largely because the law does
not reflect changes in redevelopment law since that time, according
to Toni Symonds, consultant to the Assembly Housing Committee,
An early version of a reform hill, AB 978, introduced by Assembly-
man Dan Hauser, D-Fureka, would have essentially repoaled the
Disaster Project Law.,

The California Redevelopment Assuuauon however, rcquebted
changes to the Hauscr bill which preserves the law, introduces
some interim reforms,. including limitations on agency aclivities to
disaster repairs and a 1-year limit to incur indebtedness. Under
the current version of Hauser, the old law would “sunset” in three
years in anticipation of new legislation, *There is a need for a
seneric law for disaster recovery and redevelopment,” said redevel-
opment -association director Bill Garlsen. The existing law, he

" added, is “just out of date, and unless it is updated, it can lead to

abuse or the appearance of abuse.” U
B Contacts:

Toni Symonds, consultant, Assembly Housing Committee, (916} 445-
2320.
Bruce Tepper, Kane, Ballmer, & Berkman, (213) 617-0480.
Carl Newton, contract city attorney, City of Santa Clarita,
(213} 236-0600.
Dan Duckworth, redevelopment director, City of Santa Clarita,
(805} 259-2489,
Bill Carlson, California Redevelopment Association, (916) 448-8760.

\\__ ;

71 he defeat of Proposition 1B has left the
| state with virtually no state funds for K-
: 12 school facilities, bringing the school
construction issuc to a head yet again in
California. _

School ‘bond advocates are already
planning a November bond measure that
could reach or exceed $1 billion. Bui the
state program is already running so far
behind. that this money won’t solve the
preblem.

Lyle Smoot, aa.::,latant executlve officer
of the State Allecation Board, which doles
out the state bond funds, said the board

 Plmelfor
November Ballot

ing for school facilities. Local school dis-
tricts are supposed to make up the differ-
ence through a combination of local bonds,
fees on new development, and other strate-
gies. :
However, the state bond program has
never produced enough money to provide
the state’s required share under the School
Facilities Act. Two years ago, Gov, Pete Wil-
son proposed ending the state bord pro-
gram and insteéad focusing on local general-
obligation bonds, Thal idea came to a
screeching -halt with the resounding defeat
of Proposition 172 last year. Legislative

still has approximately $125 miltion but
will retain it for contingericies on previously approved projects.

“The State Allocation Board has already approved some $900
million in local sehool construction projects for which state bond
funds are not currently available, while applications for another
$100 million are being processed.

Thus, if a $1 billion bond measure passes in November, the

money will already be committed, leaving no funds for future

. growth. And local options are limited too. Last November, voters

rejected Proposition 172, a constitutional amendment to permit
local bond issues with a simple-majorily vote. All this means school
dissricts around the state can be expected to lean harder than cver
on developers and citics to extract mere moncy in fees for new
sehool facilitics,

1B did far better than-all other bond issucs on the June ballot,
losing by only 35,000 votes statewide. Sehool facilities advocates
are pianming another bond proposal for November and hope Lo
raise $500,000) for a statewide campaign. “Maybe this doesn’t mean
we shouldn’t do school bonds,” commented infrastructure: finance
guru Dean Misezynski, acting director of the California Research
Burean. “Maybe it means we should enly do school bonds.”

But the school bond is likely to have lols of competition.
Although a rail bond and a housing bond now scheduled for the hal-
lot may be removed, Gov, Pele Wilson is pushing a prison ‘bond.
And the Planning & Conservation League, which has been associat-
¢d with bond initiatives in.the past, has qualificd the so-called CAL-
TEA program. for the ballot, Though not a bond, GALTEA calls for a
gas-tax increase for-transportation improvements.

Furthermore, school bonds have historically done worse in
Noveriber: elections-as opposcd to June eleclions. In"1990 — also a
guhernatorial election year--— the “yes” vote on school bonds
dropped 5.8% from Junc.to November., And the legislature appoars
unlikely to place a school bond measure on the bd]lOL before AugusL
at the earliest.

Real estate developers are likely. to take a larger role in the
November school bond election — especially in fundraising terms.
“I.think there was some complacency;” said Dwight Hansen of the
California Building Industry Association. Hansen said developers
will pay their “fair share” of the November campaign hut- said relat-
ed groups such as the California Teachers Association and the
Assoviated General Contractors should do the same. CBIA and GTA
were the two biggest. contributors to the 1B campaign, cach c¢hip-
ping in $25,000. Several large real estate developers, including the
Santa Margarita Co. and the Mission Vicjo Co., alse made contribu-
tions.

State bonds have been an mLLgml part of Calilornia’s school
facilities financing program since 1982, when a $400 million bond
issue received b0.5% of the vote on the November ballot. Since
then, voters have approved $7.6 billion in state school construction
bonds. Under the School Facilitics ‘Act, [irst passed in 1986, the
state hond money is supposed to provide the state's share of fund-

leaders, including -Assembly Education
Chair Delaine Fastin and Senate Housing Chair Leroy Greeng, have
continued to push state bond measures onto the ballot.

Performing far better than the three otheér bomnd issues on the
June ballot, Proposition 1B received 49.6% of the vote statewide.
The measure actually passed in several large urban counties,
inclnding Los Angeles, San Francisco; Santa Clara, Alameda, Contra
Costa, Monterey, and San Mateo, all of which have a histery of
strong support for state school bands. Contra Costa, Montercy, and
San Mateo were the only counties that saw an increase in- support
from 1992, But school bonds saw a significant erosion of support in
many parts of the state, especially the Contral Valley. To wit:

* In Merced Gounty, the school bond received barely 40% of the
vole, a drop of 6 points from November 1992 and 16 points fmm
June- 1992,

* Kern County gave 1B only 37% of the vote, down from 42% in
November 1992 and 47% in June 1992,

= Support for school bends in Fresno County dmppud from B4%
in Juné 1992 to only 47% in Junc 1994,

= San Joaquin County support for state school bonds dropped to
37%, down from 45% in June of 1992, ‘aul;ter County showed a sim-
ilar decline.

+ Alrcady-slim support for %tate school bonds in the far north-
crn counties eroded even more. The yes on 1B vote totaled only
24% in Tehama County, 27% in Glenn Counly, 29% in Siskiyou
County, and 33% in Yuba, Colusa, and Butte counties.

1B dlso suffered an important dropoff in more conservative

- urbanized counties, such as.San Bernardino, Ventura, Solano, and

San Diego, which had previously shown strong support for school
bonds. Proposition 152 on the June 1992 ballot passed in both Ven-
turd -and San Diego Counties and reccived 49% in San Bernardino.
However, Solano gave 1B only 48% -of the vote. Ventura and San
Diego counties cach gave 1B only 46% of the vote, while San
Bernardino’s yes vote dropped to only 43%. '

In Placer County — a fast-growing suburban/foothill county near
Sacramento — 18 received only 35.8% of the vote — down more
than 11 points from the November 1992 school bond vote. Several
school districts have recently staged successful local bond elections
in Placer County. But Kelvin Lee, superintendent of the Dry Creek
Elementary School District in Roscville and chair of the statewide
Coalition for Adequate School Housing, termed the Placer results
“perplexing.” Tle noted that three anti-growth measures on the June
ballot in Placer were handily defeated. (See local election results,
page 10.) “If it had just been a growth 18‘31]6," L.ee said, “Mcasures
G; D, and K would have won.” O

M Contacts:

Lyle Smoot, State Allccation Board, (916) 445-3159.

Kelvin Les, Dry Creek Elementary School District, (916} 771-0646

Dean Misczynski, California Research Bureau, {916) 653-8303.

Dwight Hansen, California Building Industry Association,

(916) 443-7933.




=k County political landscape over the

% last six years, the -endangered
Stephens' kangaroo rat is now causing
trouble at March Air Force Base near
Moreno Valley,

Claiming that county offmlals have
welched on earlier promises, the U.S. Fish
& Wildlife Service is demanding that. more
land be set -aside for the endangerod
rodent.. But one local politician claims -that
an expanded K-rat habitat could render the
base useless for private development.

. Gurrently approximately 1,000 of
March’s 7,000 acres is set-aside for rat
habitat — the result of an agreemeént by Calirans to fund mitigation
for construction of the 215 Freeway. Fish & Wildlife wants another
1,200 acres originally promised by March officials several years ago
as mitigation for a planned construction program on the baso.

The military projects are no longer planned. March is currently
in the midst of a realignment. from military to reserve use, with
approximately 4,000 acres to remain under military control. County
Supervisor Norton Youngiove, who is also a member of the March
reuse committee, says that under the cirenmstances Fish & Wildlife
should withdraw its demand for an expanded rat preserve, “If yon
look at a map of March and draw lines around the arca that they
(military officials) want to keep for reserve aclivities, and you add
to that all the federal and state agencies that are-in the pecking
order for space, and add the k-rat habitat, there's no more room,”
he said.

Local enwronmental ofﬁmals have a more enLrepmneumal idea
for the k-rat. Brian Loew, executive director of the Riverside County
Habitat Recovery Agency, said he would like to sell the land on
March to private developers, and use the proceeds to acquire K-rat
habitat in western Riverside County, With good rail and freeway
access, the March site is prime commercial land that could sell
between $50,000 and $100,000 an acre, according to Loew. Com-
parable or “better” habitat in the western county could be bought
for about $10,000 an acre, he said,

Another possibility, according to Loew, would be trades, in
which property owners in environmentally sensitive areas would be
encouraged to give their .hard-to-develop properties to-the habitat
agency in exchange for commercial land on March. -

But Fish & Wildlife do not, seem enthusiastic about the plan. “We
have a lot of concerns about such a proposal,” said John Bradley, a
biologist in F&W's Carlsbad office. “They said, 'We are going to
establish 1,000 or 2,200 acres. for the preservation of SKR
(Stephens kangaroo rat),” and two years later, for-political-econom-
ic reasons, that agrecement is abrogated in favor of some other
alternative. If you set up a mitigation reserve, and two years later
dissolve it, that's not good-faith planning.”

. He points out that the existing k-rat habitat at March, together
with the nearby. Sycamore Canyon Park in the City of Riverside, is
considered a “core” reserve for the threatened species. Adding
another layer of uncertainty, the Riverside County conservation
agency has not identified which specific lands would replace the k-
ratb habitat at March.

But Fish & Wildlife's Bradley did not dismiss the idea entirely.
“We will consider it, if what they are proposing is going o be a sig-
nificant improvement over what that particnlar configuration is

E;E aving wreaked havoc on the Riverside

July 1994

right now, But the Service does not-want to
leave: the impression that you can put. up a
wildlife reserve someplace for the protec-
tion of certain specles and then you can
just come around and change it for politi-
cal-economio reasons.”

Younglove chafes at such arguments.
“They had an opportunity to do a land swap
in which they made oul like bandits. That’s
why we find their reluctance a little hard to
comprechend,” he said.

According to Loew, the county has
spent $20 million on habitat and plans to
spend $60 miilion more.

In an unrelated development, military
reserve units are showing interest in assuming. control of parts of
March. One proposal calls for setting aside 2,200 acres for the use
of 5,200 Air Force reservists and another 200 civilian personnel
who are expected to be stationed at- March within the next two
years. In addition the 83rd Army Reserve Unit wants 1o acquire 10
existing buildings at March to house its reservists.

- Also, the U.8. Forest Service envisions an emergency service
center on the base for the FIRESCOPE program, which is a general-
emergency cooperative venture of local, state and federal agencies.
The disaster program would employ 300 people.

Base Briefs

New noise limits proposed for McGlellan Air Force Basc may
affect future development on or near the base.

The Sacramento CGounty Airport Land Use Gommission has rec-
ommended expanding the nois¢ buffer surrounding the base that
could not be developed. The expanded boundaries suggest that
local officials are taking steps to keep McClellan open, by making it
possible for the air force base to accommodate large, recent-vin-
tage aircraft, such as the four-engine KC-135 aerial tankers now
flown te McClellan for mainténance. Expansion of the noise buffer,
however, would resuit in a ban on hemebuilding in an area current-
ly eyed for residential development....

Norton Air Force Base was one of four sites in the state selectcd
in May as the future home of the Defense Finance and Aecounting
Service. The Pentagon’s accounting division is expected to employ
750 people at the Riverside County facility. The Pentagon plans sim-
ilar offices in Mare Island Naval Shipyard in Valiejo, Fort. Ord in
Monterey County, and a still-unidentified site in San Dlego Togel;h—
cr, the agency will employ 3,000 people....

San.Francisco Mayor Frank Jordan is promoting a plan to lease
parts of the Presidio to offset-the $25 million annual cost of main-
taining the army post, Federal officials also estimate that rehabbing
the historic buildings on the post.could run $500 million during the
next 15 yvears. The high cost.cstimates puts increased pressure on
loeal officials to consider selling or leasing off parts of the Presidio.

Rep. John Duncan, R-Tennessce, has proposed selling off-parts
of the 1,450-acre facility, including the Fetterman Army Hospital
and a golf course, o offset maintenance costs.,

Separately, the University of California at Sun FI‘dIlCl‘aLO has
submitted a plan to lease the Ietterman hospital complex and cre-
ate a medical research center at the 1.2 million-square-foot com-
plex.

. The Pentagon plans to transfer ownership of the Presidio Lo the
Natlonal Park Service in October. O
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supreme Court Kuling Wi

Dolan Creates Rough Proportionality
Rule, Shifts Burden of Proof

By Kenneth Jost

The U.S. Supreme Cowrt’s newest land-
use ruling gives developers more leverage
t0 resist cxactions from government agen-
cies, And California land-use law experts
say cities and counties will have to work
harder to justify development fees and
other conditions. But the impact of Dofan v.
City of Tigard in Catifornia. will depend on
how striotly lowey courts interpret the new
test the high court crealed,

In a 5-4 ruling, the court ruled thal gcv-
crnment agencies must show a “rough pro-
portionality” between any permil condi-
tions and the specific harms {rom the
devclopment that the requircments are
designed to prevent. The court also shifled
the burden of proot for this showing from
the developer to the government,-at.ieast
in quasi-judicial acticns such as conditional
USC permits.

“The ity must make some sort of indi-
vidualized determination that the required
dedicarion is related both in nagure and
extent. to the impact of the proposed dovel-
opmoent,” Chief Justice. William. Rehinquist
WEOLG in thu June 24 ruling.

The Dolan ruling will get an early test in

“alifornia. Three days after handing Dolan
down, the Supreme Coirt remanded a Gali-
fornia appellate case, Ehrlich v. Culver City,

to. the Second. District. Court of ‘Appeal in

Los Angeles for reconsideration in light of
the Dotan decision. (See following story.)
Gideon Kanner, a prominent Los Angeles
property rights lawyer, predictod that Cali-
fornia appeliate courts would not interpret
the Dolan ruling broadly, saying thy have
shown “no intellectual leadership” in the
area.

The Dolan decision cxtends the
Supreme Court’s ruling in Noflan v. Califor-
nia Goastal Commission, 483 U.5. 825
(1987), the [irst case thdL 1‘equ1['ul local
governments to show 4 “nexus’ between
permit conditions and the impacts of pro-

[ Narow Fxactions Field

posed developments. Michael Berger, a L.os
Angeles lawyer who represents developers,
called the new ruling “a good follow-up to
Nollan,”

“It. tells cities that there's a Timit beyond
which they cannot go and that their condi-
tions and exactions must be tailored to the
specific project that's in front of them,”
Berger said. “1 think a lot of them didn’t
believe that before this.”

But Katherine Stone, a Ventura lawyer
who represents local governments, said
the decision is comparable to the “reason-
able relationship” standard that has long
heen used in California courts. “It is very
similar to some of the 0ases interpreling
Noﬂau in the [Ninth] Circuit and Calitor-
nia,” Stone said,

In its ruling, the Supreme Court q1du1
Wlt.h the owner of a family-operated plumb-
ing supply company in a dispute with the
city of Tigard, Ore., a suburb of Portland.
Florence Dolan challenged the city's
demand that she grant an easement to
about 10% of her 1.67-acre downtown par-
cel for a bike.path and public greenway
before being allowed to build a larger store
and expand the parking lot.

The court said the city had not probunt
ed enough evidence to show the bike path
was nceded Lo offset new traffic from the
expansion. And it said the city did not show
why public access to the greenway was
necessary to control drainage into a creek
adjoining Dolan’s property..

Legal experts who followed the case
had said. the evidonce for Tigard’s demands
was shaky. But in California, Stone noted,
many local governments already conduct
detailed studies to justify dedications or
impact fees.

“I'm going to be telling them thu samc
thing,” Stone said on the day.of the court’s
ruling. “T told Malibu just last night that
they were going to have to have belter find-
ings to justify” conditions being propnsul
for a development.

But Fred Gaines, a Sherman 0Oaks
lawyer who works for developers, said the
ruling may prevent cities from forcing

property owners to bear the cost of public
improvements becauge of “marginal’’
impacts from their projects. In Los Ange-
les, for example, he said the city often
requires developers .to pay for street or
traffic improvements to get clearance for
projects that will generate only ‘a smail
number of additional trips.

" “The question is now beyond just show-
ing a nexus,” Gaines said. “Now the mitiga-
tion has to be in proportion to the impact
being caused.”

In practical terms, lawyerb on hoth
sides of the issuc said cities and counties
will find it more time-consuming, more
expensive, and more difficult to impose
conditions on property owners.

“Oftentimes, an applicant for a permm
will give in, and that makes the permitting
authority that much more greedy,” said Bill
Moshofsky, president of Oregonians in
Action Legal Genter, which represented
Dolan in the case. “This gives the applicant
the weapon he can use and takes away
some of the temptation that has existed

_hemtofore

“It’s going to mdke local. governmcnm
more hesitant to require dedications,”
Stone said, “and it’s going to be expensive
for them to do these justifications.”

Property rights advocaies said they
were ¢specially pleased by one passage in
Rehnquist's opinion signaling a stricter
approach to legal claims under the consti-
tutional provision prohibiting taking of
property without compensation, “We sec
no reason.why the Takings Clause of the
Fifth Amendment,’” Rehnquist wrote,
“should he relogated to the status of a poor
relation.”

“It’s nice to hear the Supreme (‘ourL say
that,” Michael Berger said. “Ti would be
¢ven nicer if the lower courts would apply
it.”

Justices Sandra Day O’ Lonnur, Antonin
Scalia, Anthony Kennedy, and Clarence
Thomas joined Rehnguist’s opinion. The
dissenting justices argued that the burden
of proof should remain with the property
OWNET.

“When there is doubt ooncermng the

magnitude of these impacts,” Justico John
Paul Stevens wrote, “the public interest, in
averting them must outweigh the private
interest of the commercial entrepreneur.”
Stevens’ dissent was joined by Justices
Hatry Rlackmun and Ruth Bader Ginsburg,
ruling in her first property rights, case. Jus-
tice David Sotter wrote a scparate dissent
in which he said Rebnquisl had mercly
applied the Noflan test to the Dolan situa-
tion.

In Oregon, lawyers representing the
Dolan family predicted the city would have
to drop the conditions for her building per-
mit. “We don’t think there’s any way they
can cstablish a proportional relationship
between the impact and the condition of
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the Dolans! clevelopmem; " Bl]l Moshofsky
said,

For its part, the city tried to put a favor-
able’ spin. on the Tuling by noting thal the
court had sndorsed the city’s. planning
objectives. And City Attorney Timothy V.
Ramis indicated he hopes the dispute can
be resolved without more litigation.

“The result leaves the city without its
desired dedications and Dolan without
approval of the development,”” Ramis ‘said
in & written statement. “The ity is hopeful
that the issues will be worked out now that
the law has been clarified.”

In California, Berger similarly predicted
that the impact of the riling would be felt
more at the bargaining table than in court.

“The more. likely result will be that govern-
ment and developers will sit down al a
more level bargaining tuble without having
1o fight it out in coum " he said. O -

& The case:

Dolan v. City of Tigard, 93 518.

W The attorneys:

For Dolan: David B. Smith, Oregomans in

Action Legal Center, (503} 620- 0258.

For Tigard: Timothy V. Ramis,

- (503) 222-4402, :

Kenneth Jost is Lhe author of The Supreme
Court Yearbook (Congressional Quarterly}.

Dolan Forces Reconsideration
Of Culver City Exactions Case

By Kenncth Jost

Immediately following the Dolan ruling,
the [.S. Supreme Court used a California
case to signal that lecal governments may
face new hurdles in 1mpoqmg fees on devel-
OpErs. -

The ]ustices voted 5-4'to set aside a
state appeal court’s ruling that upheld a
$280,000 “récreational mitigation fee’
imposed on the owner of a Culver City ath-
letio club to get permission to build a 30-
unit condominium on the site, Richard K.
Ehrlich, a Los Angeles area developer,
claimed that the levy — and an additional
$33,200 “public arls fee” — amounted fo
an unconstitutional taking of proporty. (Thc
appellate ruling in the Ehriich case was
reported in GP&EDR Leﬂal DJgesL in July
1993.)

The high court’s order sent the case
back to the Second District Court of Appeal
in Los Angcles for a new hearing in light of
the court’s pro-property rights ruling three
days earlier in an Oregon case. In that deci-
sion — Dolan v. City of Tigard — the high
court said cilies must justify demands that
property owners set aside part of their land
for public use betore getting permission for

new developments

Lisa Ehrlich, who serves as general;
counsel for her father’s development busi-

ness, said she was “ecstatic, to say the very
least,” about the court’s action.

“I thought the Court Appeal opinion was.

very, very bad precedent . Lisa Ehrlich

said. “With all the development in Califor-
nia, it’s very bad precedent, very bad for-

developers and very bad for the economy.”
“Norman Merring, city attorney for Culver

'(,lty, said the $280,000 fee represenied the

cost of building four new tennis courts to
replace the courts at the athletic club. In

upholding the fee, the state appeal court |

noted that the city had done a market study
indicating the need for recreational facili-
ties in the arca. Ehrtich paid the fee and the

: COI]dl’)IIlllllllm was completed in 1991,

Despite the Supreme Court’s action
reopening the case, Herring said he
believes the Dolan decision has no bearing
on Ehrlich’s claim. “The facts are not syn-
onymous,”” Herring said. “We didn’t ask
them-for any property, There was no physi-
cal takmg It 'was a totally dlffer(,nt sitna-
tion.”

But a lawyer for the conservative Pacific

Legal Foundation, which had urged the
Supreme Gourt to takc up Ehrlich’s case,
disagreed.

“The California courts have for several
years been saying that the Supreme Gourt’s
regulatory takings cases apply only when
there’s 4 transfer of property,” said R.S.
Bradford. “This is a pure monetary exac-
tion. Obviously, the Delan rule is 1o -be
dppliP'd to pure monetary situations.”

The high court remanded Ehrlich’s case
in an unsigned order issued without elabo-
ration. The four justices who dissented in
the Dolan case — Harry Blackmun, John
Paul Stevens, David Souter, and Ruth Bader
Ginsburg — also dissented from the action
in Ehrlich’s case, (-

M The Case:
Ehrlich v. City of Culver C|ty, No. 805523
8 The Lawyers: ~

For Richard K. Ehrlich: Lisa Ehrlich, general

‘counsel, (310) 374-26887,

For Culver City: Norman Y. Herring, City

Attorney, (310) 202-5836.-

Excerpts from Dolan Opinions

Excerpts from majority opinion by Justice
William Rehnquist:

...Wa think the “reasonable relationship”
test adopted by a majority of the state
courts is closer to the federal constitutional
norm than either of those previously dis-
cussed. But we do not adopt it as such,
partly because tho term “reasonable rela-
tionship” seems confusingly similar to the
term “rational basis” which describes the

minimal Ievel of s¢rutiny under the Equal

Protection Clause of the Fourteenth

Amendment. We think a term such as
“rough proportionality” best encapsulates
what we hold to be the requirement of the
Fifth Amendment. No precise mathematical
calculation is required, but the city must
make some sort of individualized determi-

_nation that the required dedication is rekat-
" ed both in nature and extent 10 the 1mpact
~‘of the proposed: developrent...., .

Justice Stevens’ dissent relles upon a

. law review article for the proposition that
. the city’'s conditional demands for pary of

petitioner's property. are a “species of busi-
ness regulation heretofore warranted a
strong presumption of constitutional validi-
ty.” But simply denominating a governmen-
tal measure as a *business regulation”
does not immunize it from constitutional
challenge on the grounds that it violates
the Bill of Rights....We see no reason why
the Takings Clause of the Fifth Amendment,
as much a part of the Bill of Rights as the
First Amendment or the Fourth Amend-
ment, should be relegated 16 the status of
poor relation in thbbb comparable circum-
stances..,

(K)eepmg the floodplain open and froe
from development would likely confine the
pressures on Fanno Creek created by peti-
tioner's development....But the city
demunded more — it not only wanted peti-
tioner not to build in the floodplain, but it
also wanted petitioner’s property along
Fanno Creek for its Greenway system. The
city has never said why a public greenway,
as opposed ¢ a private one, was required
in the interest, of Avod control....

i is difficult Lo see why recreational vis-
itors trampling along petitioner’s floodplain
easement are sufficiently related to the
city’s legitimate interest in reducing flood-
ing problems along Famno Creek.:. We con-
clude that the findings upon which the city
relies do not show the required reasonable
refationship between the floodplain ease-
ment and the potmonurs propoqed hew
building....

With respect to the pedestrian/bicycte
pathway....[d]edications for streets, side-
walks, and other public ways are gener-
ally reasonable exactions to avoid exces-
sive congestion from a proposed proper-
Iy use. But on the record before us, the
city has not met its burden of demon-
strating that the additional number of
vehicle and bicycle trips gencrated by
the petitioner’s development reasonably
relate to the city's requirement for a
dedication of pedestrian/bicycle pathway
cascment.. .. '

The city’s goals of reducing flooding
havards and tratfic congestion, and provid-
ing for public greenways, arc laudable, but
there are outer limits to how this may be
done.

e

Excerpts from dissenting OpIHIOH by Justroe
John Paul Stevens:

...The Court [erects] a new-constitution-
al hurdle in the path of theése condi-
tions....Not one of the state cases eited by
the Court announces anything akin to a
“rough proportionality” requirement....
[Allthough these state cases de lend sup-
port, Lo te-Court’s reaffirmance of Noflan's
reasonable nexus argument, the role of the
Gourt accords thém in the announcement
of its. newly ‘minted second phase of the
constitutional inquiry is remarkably inven-
tive...

The oorrect inguiry should instead con-
centrate on whether the required nexos is
present and venture beyond considerations
of a2 condition’s nature or germaneness
only if the developer establishes that a con-
cadedly germane condition is s0 grossty
disproportionate to the proposecd develep-
ment’s adverse effects that it manifests
motives other than land use regulation oni
the part of the city....

If the Court purposes Lo have the feder-
al judiciary micromanage state decisions of
this kind, it is indeed exicnding its wel-
come mat to a significant new class of liti-
gants....

The city’s conditions are by no means
immune from. constitutional scrutiny. The
level of scrutiny, however, does not
approximate the kind of review that would
apply if the city bad insisted on a surrender
of Dolan’s ¥irst Amendment Rights in
exchange for a building permit....

If the government can demonstrate that
the condilions it has imposed in a land-use
permit are rational, impartial, and con-
ducive to fulfilling the aims of a valid land-
use plan, a strong presumption of Valldlty
bhOl]ld dttach to tho% condmons

Excerpts fr(}m drssent by Justice David
Souter

...[0In my reading, the Court’s conclu-
sions ahout the city’s vulnerability cairy the
Court no further than Nellan has gone
already, and 1 do not view this case as a
suitable vehicle for taking the law beyond
that point. The right case for the enunciation
of Lakings doctrine secms hard to spot. [

ILEcTioNs

Court Upholds Irvine’s Decision
To Throw Measure Off Ballot

In a rare move, an appellate court has
upheld a city council’s decision Lo remove a
land-use referendum from the batlot prior
to the election,

~ The Fourth District Court of Appeal,

Division 3, concluded that ar Irvine refer-
endum oh a rezoning issue would have ren-
dered the zoning ordinance inconsistent
with the city’'s general plan. In so doing, the
court echoed several previous decisions
stating that the zoning “tail” cannot wag
the gencral plan “dog.” :

Only once before has a California appel-
late court upheld the removal of a land-use
measure from the ballot in advance. In the
Irvine case, ‘the Fourth District relied heavi-
ly on-déBottari v. City Council, 171
Cal.App.3d 1204 (1985), a situation where
the appellate court also knocked a measure
off the ballot because it would have created
an inconsistency hetween zoning and the
general plan.

James Toledano, lawyer for Irvine Citi-
zens Against Overdevelopment, which
brought the referendum, said he thought
the decision was wrong and will appeal to
the California Supreme Couart. “T think-1'm
going o challenge deBottari too,” he said,

. The case involved a 760-acre parcel of
land; located outside the Irvine city limits
but in the city’s sphere -of influence -and
owned by The Irvine Co. The city approved
a general plan amendment and zone
change in 1991, linking development of this
parcel to.dedication of a 96i-acre parcel
owned by the company as open space.

Irvine Gitizens. Against Overdevelop-
ment, or [CAQ, then gathered sisnatures to
place 4 referendum on the ballot, hoping to
overturn the development appreval. How-
ever, the city then sued 10 remove the mea-
sure from thre ballot, arguing that the pro-
posed referendum was invalid because it
would have created an inconsistency
between the general plan and the zoning
ordinance. Orange County Superior Gourt
Judge Mason Fenton ruled in favor of the
city, thus knocking the measure off Lhe bal-
lot, and ICAO appealed.

ICAO made five arguments before the
appeliate court. First, the citizens argued
that Irvine lacked. standing to sue, Second,
the citizens said Fenton should not have
relied on deBottari because Irvine is a
charter city, not a general-law city. Third,
ICAQ said the case -was distinguishable
from deBottari because the property was in
the sphere of influence, not inside the cify
limits, Fourth, 1CAQ said Irvine, as,a char-
ter city, has not adopted the state general-
law requirement of consistency, And fifth,
ICACQ argued that there was no inconsis-
tency betweoen the gencral plan and the
proposed zoning ordinance. )

The appellale court rejected all argu-
ments. First, the appellate couart rejected
IGAO’s .argument that only a resident or
property ewner had standing to sue.

(i the charter city arguments, the court
concluded that Irvine has explicitly adopted
an ordinance calling for consistency and,
therefore, bringing the city “within the

ambit-of the statewide scheme” calling for
congistency. The court went out of its way
to declare its analysis oonsistent with
Garat v. City of Riverside, 2 Cal.App. 4th
260 (1991), which found that Riverside's
zoning ordinance did not have to be consis-
tent with its general plan because:Riverside
was a-general law city. The Fourth District
court noted that Riverside had never adopt-
ed an ordinance calling for consistency.

ICAQ also made several arguments
claiming that the referendum would not
create an inconsistency because it would
simply return the zoning to its previous
designation — “develepment reserve,”
which permits no development, The court
noted that sueh a designation would,
indeed, be inconsisteént beciause the general
plan for the area calls for at least 1,621
houses on the property. The eourt also
rejected [CAQ’s argument that no consis-
tency would he created:because Irvine's
code permits inconsistent zoning if it is
remedied “within a reasonable time.”
- But the Fourth District-rejected the
argument, noting that the code says that
the inconsistency can be recongiled only by
amending the general plan. Quoting f.esher
Communications Inc. v, Gity of Walnut
Creek, 52, Cal.3d 531 (1990), the court
stated; “The tail does not wag the dog. The
general plan is the charter to which the
ordinance must conform.” O
M The Case: ' :

City of Irvine v. |rvine Citizens Against

Overdevelopment, No, G013014, 94 Daily

Journal D.A.R. 7872 (June 10, 1994);
B The Lawyers:

For City of Irvine; Leonard Hampel, Rutan &

- Tucker, {714) 641-5100,

For Irving Citizens Against

Overdevelopment, James Toledano,

(714) 752:5538,

For The Irvine Co. (Real Party in Interest):

Robert K. Break, Latham & Watkins,

{(714) 540-1235.
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Rejection of Large Second Unit
1s Upheld hy Court of Appeal

The Costa Mesa City Couneil acted legal-
ly in rejocting a conditional use permit for a
two-story-second unit that woeuld have been

- 50% larger than the main structure, the

Fourth District Gourt of Appeal has ruled.
Reversing a Superior Gourt judge’s rul-
ing, the Fourth District said thal Costa
Mesa’s decision was supported by substan-
tial evidence. The council concluded that
the project was-incompatible with the sur-
rounding neighborhood, thus meeting one
of the tests contained in the city’s second-
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retired Appellate Justiee Harry Brauer, the magistrate in the case,
issued a stay and found that the separately adopted ordinances
should have been considered together as a single project and thus
are subject to environmental review. The litigants are in negotia-
tions, and a settlement may-be reached before the case comes to
triai this fall. - . o : . :
The ordinances at issue were adopted after more than five years
of controversy-filled hearings. The problem was how to prevent
depletion and degradation of the freshwater aquifer that lies under
Monterey. County and provides its water supply. (The county has no
imported water.) The resulting lower levels of fresh water allowed
ocean water 10 seep into the aquifer, killing crops irrigated with
water from- affected wells. Saltwater con-. ' .
tamination also threatens thousands of pri-
vate residential wells as well as servige to
urban users in the cities of Castroville and
Salinas.

In hearings, every proposed action hy
the water agency was criticized by farmers
as 100 hasty. Eventually, the State Water
Resourdes Control Board threatened to
dassume control of groundwater in the coun-
ty if the Monterey County Water Resources
Agengy failed to impose #ts own controls.

Against this external timeline, the Morn-
tercy County Board of Supervisors, acting
as the water agencies governing board,
enacted three ordinances last year. One as

required installation of meters on-wells. A

« Po]i@makers
in Monterey County
defend the

new regulations

Monterey Coumty Fermers Use CEIOA to Atk Groundwater Regs

Rentz said. The State Water Resources Control Board, which is also
named in the suit, declined comment on the case.

Rentz said that only economic, nol environmental CONCcerns,
were brought up by the farmers at the dozens of hearings prior to
adoption of the ordinances. “They are using CEQA as a stalling tac-
tic.” Rentz said. “In it, their lawyer found them a convenient hook
for other concerns, which are not environmental.”

Economic and environmental concerns cannot be separated,
according to Tom Io’Okano, a co-counsel with the San Francisco
firm of Carroll, Burdick and McDonough, which represents the four-
year-old Salinas Valley Water Coalition. . .

“We don't know what the environmental impact of the ordi-
nances will bs, because the water agency has never stopped to ana-
lyze it,” said Ho'Okano, adding, “It’s outrageous to have granted

these actions exempt from CEQA.” i

- While CEQA does nol deal directly with
water quality, Ho’Okano argued that the
Monterey County water regs should be con-
sidered by CEQA for their land-use
impacts. .

Two issues that he wants addressed in
an EIR are based on Lhe assumption that ag
land would go fallow under the proposed
system. Any changs in comimuting patterns
due to lost farm jobs must be examined:
according to Ho’Okano. And if crop land
goes out of production, it will lose value
and ultimately be converted to residential
- or commercial use, creating new demands
a - - for open space, the attorney addéd. '

Ho'Okano insisted his clients support
water planning, but’ considered the Mon-

sccond determined an upper limit on ) S
pumping. A third established a pumping fec conservative start terey County Water Resources Agency inef-
schedule, o ' : fective. Alternative water management
Policymakers in Monterey County policies'offeped by the coalition include
defend tho new regulations as a conserva- to combat building a reservoir and moving north
tive start to combat salfwater intrusion. . county wells farther south, beyond the

They contend the state would have dealt . - )) reach of saltwater contamination.
salrwater intrusion, Beyond the CEQA questions, the case

with agricultural interests more harshiy
than do the local regs. )

But farmers, accustomed to free and
unregulated irrigation water, have opposed
the laws, This group, which includes corporate agricalture landown-
ors, represents ownership of 150,000 acres of crop land south of
Salinas. The coalition includes four small cities, incleding Greenfield
and King City, It contends the problem is confined to farmiand
north of Salinas, and has hired a geslogist to argue that the theory
of basin-wide conservation is “flawed seicnce.”

Despite the lawsuit, Depuly County Counsel William Rentz con-
tended this type of policy is exempt from CEQA because the ordi-
nances are designed to collect data and comprise an attempt to
improve cnvironmental conditions, Rentz added he believed fac-
tions were cooperating, and blamed the state-ordered hurry-up for
triggering the lawsuit, . :

Ironoally, the county had adopted identical ordinances months
carlier without a threat of legal action; but had decided to phase in
the groundwater program over two years. Under threat from the
Water Resourcos Control Board, the county was forced to revisit the
issue and put the ordinances into place i a six-month thhe period.

“We had achicved a fragile balanco of consensus that was tipped
the wrong way when the state forced us to move our deadline,”

exemplifies a lack of direction and priori-

ties in both local and state watep planmning,

' More waler-related lawsuits can bi expect-

od, according to Sandra Dunn, an attorney with De Cuir and

Somach; a Sacramento firm which handles about & dozen such

cases a year. ' _ N

“Water 1s so poiitical because it is tied to property rights and
values,” Durn said, “Until recently, agriculture has had most water
rights. Now, as urban areas grow, conflicts will increase.”

_ Better direction from the state could help mimictpalities achieve
grealer success in water planning, Dunn said. In particular,. guide-

" lines on water marketing would help. : '

.~ Another pussible solution to water planning would be AB 2673
(Cortese} still under debate, which would require cittes and coun-
ties to include water availability in their general plan amendments.
Enactment- of the Gortese bill eould create problems as well as
solving them, By requiring local governments to include water plan-
ning in general plans, water regs could be exposed to CEQA law-
suits, when general plan EIRs are reviewed, O '

B Contacts;
* Tom He'Okano, Carroll, Burdick and McDonough, (415) 989-5800,
William Rentz, Monterey County deputy counsel, {408) 755:5045,




- Pro-Growth Foroes Win Most lections in Jie

Continued from page 1

rendered the state’s transportation funding program virtually hroke
and set off competition among legislators over how to allocate what
little ' money they had left, The school bond defeat had a similar
impact on the education community. (See Town & Gown, page 4.)
Meanwhile, higher ed, park, and school lobbyists were working on .

new bond issues for November.
The 67% success rate was

have traditionally done well
vote and fewer land-use mea:

of June measures in both 1992 and 1990.

the best showing ever for pro-growth
forces on a June ballot in a major election year, Slow-growth forces
on June ballots, when fewer residents
sures lend to make 1t onto the baliot,
Though the number of land-use measures was-about average (
ranged from: 10 to 14 in June elections since 1988), the outcome ]
was a significant. change. Siow-growth forces won more than 70%

it has

Overall, 4 of 6 pro-growth measures
drop from June 1992 and June 1990, whe
measures passed. And one 1 of 3 anti-growth measures passed.

Support for growth was widesp
slow-growth Santa Monica approved
Center and the RAND Gorp, headguar!
ers in Carlshad approved Legolan
defeated-a measure intended to blogk

The most, significant victory for slo
Gity of San Diego, where voters soundly
up the 12,000-acre North City Urban Re
only other victorie
fica voters rejecte
tial lot, while Sa

passed — a significant
0 only 1 of 7 pro-growth

read. Voters in traditionally
4 plan to redevelop. the Givic
ters site near the beach. Vot-
d, while Qceanside volers
construction of 4 Wal-Mart, -
Ww-growth forces-came m the
rejected a proposal Lo open
serve for development,- The
s for slow-growthers came in the Bay Area. Paci-
d"a general plan amendment for g small residen-
nta Clara County approved an ady
calling for a $12 per parcel assessment on

Creale an open-space authority, 3 -

iSoTy measure
much of the county-to

 CounBy-Connty Resul of e Bl Meases

Cquhty-by-county results of land-use .
related measures on locaf ballots around
the state in June:

Los Angeles County
Santa Monica ‘
“Santa Monica voters overwhelmingly
upheld a plan to rebuild the city's civic
center. In November 1993, the city council
approved a 42-acre master plan, which
includes a 500,000-square-foot headquar-
tars for the Rand Corp., as well as '
200,000 square feet of office space, -
20,000 square feet of retail space, 350
housing units, a new police station and a

park. =

Measure D (Civic Center Specific Plan)
Yes: 61.8% No: 38.7%

Measure E {General Plan Amendment)
Yes: 60.4% : No: 39.6%

Placer County

Placer County voters soundly rejected
three ballot measures designed to slow
growth in this fast-growing
suburban/foothill county near Sacramento,

Measure D, which would have required
developers to pay for community infras-
tructure, did best, receiving 43.9% of the
vote, But voters overwhelmingly rejected
two ather measures. Measure C, which
would require a public vote on general
plan amendments, received only 37.4% of
the vote, while Measure E, which would
have restricted the sale of agricultural
land, received only 32.2% of the vote.

Measure C (vote on general plan
amendments);

Yes: 37.3% No: 62.7%
Measure D {infrastructure)
Yes: 43.9% No: 54.1%

Measure E (restrictions on ag land)
Yes: 32.2% - No: 67.8%

San Diego County

San Diego County voters approved an
advisory measure to convert Miramar
Naval Air Station to a civilian airport if the
air station is ever closed. But the results
may mean little, because San Diego city
residents voted against Froposition A and
local politicians say a consensus among
local governments is required.

Measure A:

Yes: 52.3%

City of Carlsbad

In an advisory measure, Carlsbad resi-
dents stood sclidly behind the high-profile
decision by Lego, the Danish toymaker, to
construct a Legoland theme park.

Measure D:

Yes: 56.7% .

City of Oceanside

Oceanside voters rejected a measure
designed to prevent development of a
commercial center that would include a
. Wal-Mart, The measure called for rezaning
‘a 50-acre parcel so commercial use was
not permitted. The landowners sajd they
would consider reducing the total develop-
ment . ‘

Measure G:

Yes: 31.0%
City of San Diego

San Diego residents soundly rejected a
proposal to open up the 12,000-acre
North City Urban Reserve for develop-

ment. Plans call for construction of some
17,500 houses in the area. A 1985 initia-

No: 47.7%

No: 43.3%

No: 69.0%.

tive requires voter approval for any devel-

opment denser than estate housing.
Development interests spent $2 million in.
support of the proposition. -

Measure C:

Yes: 45.7% No: 54.3%

San Francisco voters came out strong-
ly in support of a proposal to build a $1 bil-
lion BART station at the San Francisco
International Airport. The same voters
rejected a proposal to chaose the less
expensive of two alternatives,

Measure H (less expensive alternative:

Yes: 41.4% " No: 58.6%

Measure | (BART station in terminal)

Yes: 63.2% No: 36.8%

San Mateo County ~
. City of Pacifica Pacifica
Pacifica voters refused to amend the
-general plan to permit a higher-density
zoning for a residential parcel.
Measure B
Yes: 34.9% No: 65.1%

Santa Clara County

Santa Clara County voters approved
an advisory measure to create a county
open space authority and fund it with a -
$1 2-per-year assessment on homeowners.

The authority would include the eastern
two-thirds of the county, though the
assessment area would include only the
population centers in the central part of
the county :

Measure A:

Yes: 57.4% No: 42.6%

|
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Stephen Svete

(Can Train and Road Both Survive in South Pasadena”

- between the planning for freeways and rail transit than m
: dena. .
S[?iu:llllig 6'lssn[alall bedroom community tucked between,ldown;
town Los Angeles and Pasadena, Calirans, once l:he6 grgqel;c
freeway-building bureancracy in. the world, ‘plansi a 6.2-mi
gap-closure link of the long-unfinished Interstal;q Fi 0._ o
Through the same corridor, though on a different alig

E’ t would be hard to find a better example of the dichotomies

" ment, L.A. County’s mammoth Metropolitan Transportation

Authority — the

rison, the Pasadena. Blue Line wquld cqsn $855
milll?oﬁ?ggl?ail the condemnatio.!l of 34 dwelling .umlfs, a‘lzg
largely operale on existing rail right-of-way. Th(_a l_me is esi] :
mated to carry 55,000 boardings per day, providing rougT hz
the equivalent of four peak-hour freeway lane?. per day. Th
project enjoys broad support for the length of itb routf:, . about
Caltrans and MTA have refused to epter the df:bdto al tou
the contradiction of developing both pII;O]GCFiS.\:Hft;ngh gl:ﬁit\zg
agencies are qfﬁclally in favor of bot ::1 n(j'yninh-erem admi o
. ' building rail lines ver-

state’s largest transit
planning/operating
agency —is propos-
ing_a 13.6-mile light-
rail line linking down-
town- L.A. with
Pasadena,

-In South Pasade-
na, Caltrans may
meet its Waterloo.
And MTA may have
stumbled into per-
haps ils strongest
enclave of support for
Southern California’s
emerging commauter
rail system.

Caltrans first laid
plans for ihe 710 in
1962, -Bul the project
was . mothballed
hefore completion
during the freeway-
busting era of Gover-
nor Jerry Brown.
South Pasadena has
always opposed thp
route, but its intensi--

.T10 Extension

e Verss

sus freeways. Despite
the planning dictum
that freeways undercut
the success of com-
muter. rail systems,
both agencies claim
that the projects serve
?different needs” and
therefore won’t com-
pete for travelers,
Clearly, 710 would
convey more com-
muters than the
Pasadena Blue Linc,
though at great social
and environmcental
expense, But meaning-
ful cost/benefit com-
parisons are not avail-
able — apparently
becausc both agencics
claim the lwo projects
would serve differcnt
USCT groups.
Ultimately, the
South Pasadena case
reveals that trans-

Blue Line Extension

lIIIIIIIHIIIIIIII\IIIIIIIHLlIIIIIIIIIIIIIIi

Source: Caltrans, MTA

ing fight has mostly

f)y(;léﬁ wgagcd solo. Neighboring Aﬂlambl.'a' (where_ the ﬁ:e%w:ﬁ
now ends) bas campaigned for completion, while Pili:iﬁ'i gﬁ
and Los Angeles have largely steerod c}ear of t‘he 5 ugl]? !.‘
Meuanwhile, planning [or the 710 uompletlop has cq_nunue 11?
morc than 30 years, long enough for the city to build a %m i-
pronged opposilion strategy on the one ham}, and to Wl tl:]eq%
fundamental changes in transportation policy on t‘hu_ 0\ CE.
Some of those changes have led to the Pasadena Blue leu.

Caltrans claims the capital costs for phe 710 W()uld :11'{}0111(1:
to $622 million, which oppenents say is vastly understated.

The costs in physical and social disruption have never been

comprehensively analyzed. The prf)jccju would _en_La_ll Fh% 00;11;
demnation of 1047 dwelling units in three ome‘s,: f} mé h
Pasadena claims that 8% of its land area would bb'd 'u: :
and 14% of its population would he d}Splace(}.,paltr.;llrb @;116
mates that 710 will carry a-200,000 vehml‘e t}‘lp:? per day. o
opponents say that the still-unfunded project will be stymic
by lawsuits for years to come. :

: : portation decisions are
policy decisions. The construction qf-new freeway'sylfteT;
may occur at the cxpense of capturing ridership on the I‘dl_
system. But we don't know for sure because of‘ Lhe: nuplle‘_
vision of the transportation agencies. Asllong as (,a!u ans p;llip
sues completion of a 30—year—(.)ld plan- without consme?ng a<;
impact of related transportation projects — and as Ufnf%eel—
MTA’s transit planners refuse to Gllauenge _Lhe dynasty 01 \ "
way builders — highway and rail projects may well be planne
ilt at cross-purposes.

aIl(ir? l:ltﬁ?lal_ imnig tr;gist, South Pasadena may be I‘ll?f_‘,.pla('}t,;
where nothing at- all gets built. Bot'h agencics are .stdrmfl; )ild
major -budget criscs, and both. projects may l{e ‘pll]t..OIli ‘ d("m
indefinilely. But the budget crisis ‘on.ly_un_derscm (50 L mfnm ’

compare the numbers. With a dlml!llslllng yolumu 0 flnonu‘}i
available for transportation, dqmsmn—makers mu-e.!; c 1({0?9
what is more important: continuing to bmlt} upon tho ir epwlé)f
“snarl in LA. County, or completing a new piece of the region’s
cmerging rail transportation system. (2 :
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DEALS

Morris Newman

- Sonoma Gounty's Land Conservation Flea Markes

goods, and 1 like good prices. 1 also know that not every
single item offered in such places was acquired in the most
conventional or savory way. Even so, I observe thie protocol of
the flea market: 1 keep my eye on the price, and [ don't ask the
merchant how he or bhe came Lo acquire the &oods in the first
place,

That's one reason why I don’t envy the Sonoma County
Bodrd -of Supervisors. In late 1992, the board was offered a
very attractive' picee of second-hand goods: the conservation
easement on the McCord Ranch in Alexander Valley, which
ensures that nearly all of the ranch’s 3,063
acres of dgl‘lCllltllI‘dl land will remain undevel-

E% m a fan of swap meets and flea markets. 1 like secondhand

Soon after, ethical questions arose. A serieg of articles in
the Santa Rosa Press Democrat disclosed that a McCord rela-
tive was a board member of the Sonoma Land Trust, a rela-
tionship which Schurman dismisscd as “coincidental,” but
which gave rise to accusations of conflict of interest. Several
county supervisors expressed unease with a deal in which the
land trust essentially forced the iandowners to make conces-
sions and sell the conservation easement under. the threat of
losing the sale altogether. The land trust. was further embar-
rassed when developer Chris Stone said that he was. unaware
that the county was interested in buying the easement imme-
diately after he sold it to Sonoma Land Trast.

Disturbingly, Stone also- claimed that the

oped.

Although the deal was a major coup for a
county strongly committed to open space, the
deal caused discomfort to Sonoma County
officials. For-slarters, the private land trust
which had offered the: eascment to the counly
agency had marked up the price nearly 30%
ahove what it had paid two months previously.
And secondly; there was a hint that. strong-
arm tactics were used Lo acquire the ease-
ment.

The background for the story is a guartor-
cenl sales tax, approved by Sonoma Counly
voters in 1990 that brings in $8 million annu- .

settiemont with the Sonoma Land Trust had
obliged him not to speak directly to the county.
Had he been able to deal directly with the
county, Stone said, he would have made an
offer to give 2,500 acres of the McCord Ranch
to the county in exchange for 10 residential
building permits. And outraged county supervi-
sors argued at the time that the land trust was
in effect usurping their land-use powers.

In-a hearing in December 1992, Schurman
defended his business practices. Even with the
markup, the county still saved money on -the
deal, because the easement was stili far below
appraised value, His mistake, as he saw it, was

ally for the preservation of open space. The
tax established Sonoma County Agricultural Preservamon and.

Open Space District, which can buy land or conservation ease-
ments directty from owners or from a group of private land- -

trusts. In many cases, the private, nonprofit trusts are 4blo to
negotiate deals and acquire land or easements more easily
than can public agencies. In selling to public agencics, the pri-
vate land trusts can recoup their purchase costs, as well as
pay their staffs from added fees and other mark-ups.

That’s the strocture under which the Senorna Land Frust, a
private group, pursued McCord Ranch, an unspoiled piece of
property located between the scenic Alexander and Knight val-
leys, which has remained intact since the time the property
was a4 Mexican Land Grdant. After the death of Virginia McCord,
the previous ranch owner, in 1992, the property was sold out
of probate to Maacama Valley Ventures, a Healdsburg-based
developer, for $3.2 million. The developer planned to build 10
exclusive estates on the vast ranch, which was zoned for 39
estate houses. Acting aggressively, the land trust asked 1wo
family members of the former ranch owner Lo challenge the
court sale, then used that “leverage,” as land trust director
Dan Schurman would latoer call it, to negdtiate a deal with the
developers. Maacama agreed to build only four houses and sell
the land’s conservation easement to the Sonoma Land Trust
for $700,000, or less than half its appraised value.

“In November 1992, the Sonoma Land Trust proudly dis-
played its trophy to the Sonoma County Supervisors, and
asked $900,000 for the property; the mark up included a
$75,000 “linder's lee” as well as $42,000 in expenses. At first,
observers were dismayed by the 30% markup.

nol to have obtained a “contract” with the
munty that would have spelied oul his responsibilitics.

Embarrassed by the negative publicity over what had now
becomie the county’s most scrutinized land deal, county super-
visors voted. to pay only $700,000 for the easement, and later
agreed Lo pay about $30,0(_')0 in costs incurred by the Sonoma
Land Trust. In January 1993, the county sponsored a public
workshop for non-profit land trusts on how to do business
with the county and avoid conflicts of interest.

Schurman has since left the land trust, and has been
replaced by Richard Charter, who was not employed by the
land trust during the MeCord Ranch affair. While Charter said
that newspapers may have sensationalized the story, he also
added, “You've got-to have full disclosure to decision makers
and to the public, in front and in advance.”

It's not my purpose here to argue for or against Lhe role of
private land trusts. It is true that they arguably provide a ser-
vice and a public benefit. 1 am not convinced, however,. that
paying a 30% markup makes good business sense when com-
mercial real estate brokers charge no more than 6%.

‘But that’s secondary to cthical problems, real or perceived.
The lesson of McGord is that private groups who do business
in the name of the public inlerest must conduct themselves
with the same lével of disclosure and propriety as public agen-
cies. With a prize like the McCord Ranch iy the balance, [ guoss
it would be hard to say no. But 1 would add one thing 1o the
deal: 1 would insist on a zoning change on the ranch, to make
room for a-swap meet. — just so county residents would have
a place to sell second-hand goods, withont -having to cxplain
how they acquired them, 3




