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An unprécedent—
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working group that
incindes state and fed-
eral wildlife officials
and environmentalists.

If the habitat
transaction system is
put into place for the

“Kern County Valley

rWOIk Gmup GiV_eS Floor Habitat Gonser-
Tentative Go-Ahead vation Plan, it would

To New Idea apparently mark the

first time a trading
mechanism has been used to protect endan-
gered species,

The transaction notion is the latest in a
series of steps secking Lo resolve species
issues in the development-oriented county.
Several recent evenits have stepped up inter-
est in dealing with species issues in Kern,
including the listing of the Mohave ground
squirrel and the arrest of a farmer whose
opcrations interfered with the habitat of the
Tipton kangaroo rat.

Under the Kern County system, each par-
cel of land in the 3,000-squarc-mile Valley
Floor area would be assigned a value based
on biological value and contiguousness to
other habitat. Landowners whose activities
could harm endangered species — principally
oil companies — could buy and sell habitat
“credits” to mitigate the impact on endan-
gered species. A habital bank would be estab-
lished to supervise the bransactions.

The transaction system has received con-
ceptual approval from a working group
including the U.S. Fish & Wildlife Service and
the state Department of Fish & Game, “I'm
90-95% sure it will work for both sides,” said
Ron Rempel, a conservation biologist with the
Department of Fish & Game who was, skepti-
cal about the idea at first,

County officials now must prepare ¢nvi-
ronmental documents and a formal applica-
tion for a habitat conservation plan, which
still must be approved by state and federal
agencies, Further processing will take at least
a year. Continued on page 9
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By Morris Newman
The state’s

transportation con-

struction fund is TF n
broke, and a politi- anSpO 10
cal fracas is brew-

ing as lawmakers aIn PHCBS

and transportation
programmers
decide how to deal
with - a budget
shortfall that could

“approach 80%. Political Dispute
The- California Over Priorities:
Transportation Retrofit-or
Commission Construction?

recently approved
$5.5 billion in
speénding in the seven-year State 'Iransporta—
tion Improvement Program {STIP). But as
much as $4.5 billion of the STIP could go
unfunded, due to falling levels of gas tax rev-
enue, federal money, and voter rejection of
transportation and earthquake bonds. The
result is a growing politicization of the state’s
soant transportation money, as local govern-
meonts try to cut back-room deals 1o salvage
what littlle moncy is left in the STIP for local
projocts.. Indeed, the STIP crisis may be a
prelude to a rethinking of transportation
funding and programming by the Legislature.
“There aren't a lot of options,” said John
Stevens, consuitant to the Assembly Trans-

. portation Committee, “You can either length-

en the period of time it takes to do projects,
or you can establish prioritics and reprogram
the STIP so the llst of projects oquals the
amount of money.”

Meanwhile, a {ight appears in Lhe offing
belween lawmakers and the Wilson adminis-
tration over which program should have pri-
ority when the transportation barrel is ncarly
empty: seismic work or freeway and rail con-
struction. Local transportation officials want
to bargain for the few remaining crumbs,
while Assembly Transportation Chair Richard
Katz, D-Sylmar, wants to prioritize seismic
and upgrade work. Katz has introduced AB
1968, which bars Caltrans from spending any
money on new freoway projects until seismic
work is completed.

At issue is the level of funding for the
STIP, the state's master plan for transporta-
tion construction. Continued on page 10




newspapers lately knows that the

: &nyone reading Souﬁhern Galifornia
Santa Margarita. Water District in

vugust 1994

County, temporarily stalling the 11,000-
home project in the eastern part of the
county,

south Orange County has been wracked

Judge David Allen ruled that the coun-

with scandal. But the indictments and con-
victions are only part of the Santa Mar-
garita story. At the same time, the district
is dipping into the local real estate market
to foreclose on more than 2,000 acres of
residential land in its service area. And it
may soon be “taken private” by a Chula
Vista-based water company — the first
such instance ever in California. :
In June, the water district’s former

ty must further examine oak tree protection
and sewage treatment before the project
can proceed. However, Allen found that the
traffic analysis was adequate: The ruling

San Ramon and several neighboring cities
who had sued over traffic issues, (CPEDR,
June 1994,)

Meanwhile, the Board of Supervisors
has agrecd to allow Shapell Industries to

general manager and assistant general

manager paid big lines and received community service sentences
after pleading guilty to criminal charges of conflict of interest,
accepting illegal gifts, and improper awarding of contracts. Most of

the gifts came from an Irvine-based planning firm — Robert Bein, .

Willlam Frost & Associates — and a Mission Viejo- based engineer-
ing firm, McDonald-Stephens Enginecrs, which together won $17
million in contracts from the Santa Margarita Water District. Earli-
er, the board’s former chairman and the district engineer pald civil
fines for spending district funds on personal luxurics,

But at almost the same time that the district's big cheeses were

pleading guilty, Santa Margarita began forcelosure proceedings on
the Talega ptanned community, located just outside the City of San
Clemente, On June 30, Arvida/JMB Ltd, Il — a partnership of two of
the nation’s largest development firms — defaulted on a $6.7 mil-
liecn bond payment to the district. The 2,290-acre Talega project
was designed as an upscale residential development of almost
5,000 honies, but it fell prey to the Wbdk housing market of the
early “90s.

The water (llsmct said it has not decided whether to foreclose, a
process that would take three years, or draw upon an $i1.4 million
line of credit established by the developers, which would cover two
years of debt service, The ‘Talega situation is the latest in a series. of
situations in which public agencies have been faced with the ques-
tion of whether to actually lake title 1o development projects that
have gone bust. Earlier this year, the Simi Valley Unified School Dis-
trict assumed control of the Wood Ranch project, making the dis-
trict, essentially, developer of a project with entitlements for 600
units. (CPEDR Town & Gown, May 1994.)

But the Santa Margarita Water District might, not be a public
agency for long. The California-American Water Co. of Chula Vista
has proposed acquiring the district™s assets.in ¢xchange for assum-
ing the district’s existing bond debt of $356 million, 1 successful,
the arrangement would be the first-ever purchase of a pu-hliv water
district by a private firm in California.

. California-American spokesperson Nancy Rollins said the pro-
posed purchase is unrelated to the persennel scandals but, rather,
reflected the company’s wish to “get some access into Orange
Gounty, where we have not been able to get a foothold before.” She
added that tho attempted purchase is being closcly watched by pri-
vate water companies nationally. “From an acquisition standpoint,
il this would be a feasible project for us, it would ¢pen the door to
other investor-owned water companies to pursue,” she said.

About 250 water districts in California arve privately owned,
though most serve very small communities such as trailer parks.

Judge Nixes Dougherty Valley EIR

Portions of the Dougherty Valley environmental impact report
have been struck down by -a Superior Court judge in Contra Costa

apy

process rezoning of a 600-acre slice of the
area known as Coyote Greek. The area is the only part of Dougherty
Valley already located within the boundaries of existing water and
sewer distriots. Supervisor Gayle Bishop, who was elected from the
area in 1992 on a platform opposing the Dougherty development,
reluctantly voted in favor of allowing the rezoning to procecd.

Land-Use Mediation Bill Signed

© Gov. Pete Wilson has signed SB 517, a bill that establishes a
mediation .process for land-use lawsuits. The bill does not confer
any new powers on judges handiing land-uso cases but it does cre-
ate a framework for mediation to ocour. _

SB 517 specificaliy authorizes judges to request litiganis 10
enter ingo a mediation process on any land-usc-related fawsuit. The

litigants then ask for a mediator from a council of governments or.
from the state Office of Permit Assistance. The lawsuit's time-clock

came shortly after the county settled. with

(

is stopped during mediation, and the lawsuil resumes in 90 days il ¢

the case is not resolved.

Introduced by Senate Local Government Chair Marian Borgeson,
R-Newport Beach, the final bill is a watered-down version of Berge-
so1’s idea for a separate land-usc court. “This is the strongest leg-
islation we could get,” Bergeson said.

SB 617 applies to lawsuits involving development permits,
CEQA, time Iimits in the Permit Streamiining Act and the Subdivi-
gion Map Act, school fees, other fees and exactions, gencral plans
and specific plans, redevelopment plans, and TAFCQ decisions. It
was signed into law as Chapler 300, Statutes of 1994,

Chula Vista May Sell Property

Facing a shortfall in tax increment, the City of Chala Vista is
considering a plan to scll olf properties owned by the ¢ity’s redevel-
opment agency in order Lo help the city meel its bond payments.

Existing tax increment will leave a $2.4 million gap in the agen-
cy's $7.6 million budget for 1994-95. The city pays $3.6 million
annually in debt service and would like to retire some high-inierest-
rate honds, which would reduce debt payments by aboul $1.4 mil-
lion. The 1993-94 budget, which was submitted cight months late,
contained a $2.5 million budget deficit on a budget of $8.8 million,
causing the agency te dip into its reserves. Reserves now Lotal less
than $1 million.

Redevelopment Dircetor Chris Salamone has urged the city
council to adopt the sale plan, which involves two auto dealer lots
vacated when the: city moved the dealers to a new auto mall; two
bayfront parcels that the city hopes to scll to the San Diego Unified
Port Cormmission; and an ocoupied office building, The city hopes to
raise $9 million through the sales. O

/ N E verybody wants cheap housing. And

cverybody wants good schools. But in

 a world where you usually -get new

schools by slapping a tax or fec-on new
housing, how do you get both?

The answer — at least in Carlsbad — is
that you bicker about numbers, file a law-
suit, and split the difference:

Ending a longstanding dispute, the city
of Carlsbad and the Carlsbad Unified
School District agreed in late July to a tegal
settlement calling for the developer of ém
affordable housing project to pay $3.87 per
square foot for school facilities — more

Housmg G led

established a Mello-Roos district on ail
undeveloped land in the city — including
Aviara — to finance roads and other city
infrastructure Improvements.

The school district, meanwhile, sought
to create its own Mello financing togls, A
citywide district, similar to the cily's, was
overwhelmingly defeated by property own-
ers. But the district did work a.deal with
Hillman for a Mello district in: Aviara, which
called for Aviara property owners to
finance construction of an elementary
schoeol in Aviara. Another separate Mello
district was formed for a development pro-

than twice the current tegal limit for school

fees, and half again as much as the city and the developer originally
offered. The settlement will add $300 000 to the cost of the afford-
able project.

The settlement is the latest development in a series of disputes
around the state arising out of the ill-fated SB 1287 — a state law
that raised the allowable school fee from $1.65 to $2.65 per square
feet for 10 months last year. SB 1287 lapsed last year after the
defeat of Proposition 170, the proposed constitutional amendment
that would have permitted the passage of local school bonds by a
simple majority vote, rather than a two-thirds vote.

The Carlsbad case, however, had an unusual twist. The school
district wasn't simply asking:the city to squeeze the developer for
more than the state-permitted fee, That’s a common enough oceor-
rence. In Carlsbad, the city resisted because the school district was
asking for fees on an affordable housing project being subsidized by
the city. And at the same time, the school district wouldn't budge

», because school officials argued that low-income housing generates
- more students than market- ral;e housing — thus increasing the

need for the fee.

'The Carlshad situation is actuaily the result of a cnmplux inter-
section of several different planning issucs — a virtual microcosm
of California’s planning policy situation.

Under pressure from the state Department of Housing & Cem-
munity -Development, Carlshbad revised its housing element to
require developers of large master-planned communities to provide
affordable housing. The policy change meant that Aviara
1,000-acre master-planned community owned by Hillman Proper-
ties West — was responsible for more than 300 affordable units. So
Hillman made a deal with the ¢ity and with San Francisco-based
BRIDGE Housing Gorp., the state’s leading non-profit housing devel-
oper. Carlshad bought a site just outside the Aviara -community;
Hillman agreed to build a 344-unit affordable project there; and
BRIDGE agreed to own and manage it after it was built.

Al this point, however, the housing policy issue ran head-on into
the school facilities issue, Becanse at the same time the city was
dealing with HCD on the housing. clement, it was also dealing with
Carlsbad Unificd School District on the financing of school facilities.

According to both sides, city and school officials both songht to
solve their infrastrociure finance needs through Mello-Roos assess-
ments in-undeveloped parts of the city. At first the two sides tried
to create a joint Mello district. “We were going to tag along behind
them,” said John Blair, the school district’s assistant superinten-
dent for business services. But they had a falling out over how 10
administer it. Among other things, the city’s approach called for 4
tax on vacant land and a prehibition on passing through the Mello
liability to homeowners. “Developers have to pay it off al the build-
ing permit stage,” said Community Development Director Michael
Holzmiller,

As a result, they went their vwn way. The city successtully

ject owned by the William Lyon Co.

Then, however, Hillman, the <ity, and BRIDGE reached agree-
ment on the affordable project, Villas, 1o be located a half-mile out-
side of the Aviara project. First Hillman asked thal the Villas project
simply be added to the Aviara Mello-Roos district. According to Hill-
man project manager Larry Clemens, Hillman had cut down its
development plan for Aviara and therefore the school had enough
capacity to house the students from Villas. “Our contention,” he
said, “was that we built the school and our taxpayers were paying
for it.”

As an alternative, Hillman and the. city offered to pay the $2.65
per square foot then allowed under state law — approximatoety
$900,000.

In each case school officials refused, demanding a fee of approx-
imately double the offer. Indeed, they did more than refuse — they
hired an-economic consultant who concluded that the school fee for
Villas should be higher than the school fee on market-rate housing,
because low-income units generate more children per household
than market-rate units. “They looked all over the North Gounty and
the City of San Diego, and in cur barrio, which has-a comparable
economic profile,” Blair said. “They found that low-income units
generate between 0.6 and 0.9 children per unit: That's 0.3 children
or sometimes even hall a child higher than in other units.”

But the response from the city and Hillman was to held fast to
the $2.65 offer even though Proposition 170 had failed in the mean-
time, meaning the statewide fee limit had fallen to $1.65. So the
schoel district sued.

“We were being forced by the cily to do affordable housing,” %ald
Hillman's Clemens. “We tried to get it down right. Then the district
sued us because we don't have enough (,apduty, cven though we
were the ones who built the school!”

Neither side, however, had the stomach for a long legal battle, The
school district wanted its money, the cily wanted its affordable hous-
ing, and Hillman wanted to pui the matter behind them. “This was
becoming a real problem in terms of getting the construction loan.”

So all sides settled for about $1.2 million in fees, or about
$300,000 above the original offer. The figure works out to $3.87 per
square foot — a figure very much in line with most of the legal set-
tlements on school fees in the last year or 80.

Having settled the suit, Hillman can now rotarn to the task of
actnally developing the property, which was originally owned by the
Hunt brothers. The latest news on that front: Hillman has agreed to
dump plans for 86 single-family homes in exchange for building 250
time-share units. The switch is designed to speed construction of
the adjacent Four Seasons Aviara Hotel, which has been stalled for
three years because of a lack of finanging, [

H Contacts:

Michael Holzmiller, City of Carlsbad, (619) 438-1161.

John Blair, Carlsbad Unified School District, (619) 729-9291.

Larry Ciemens, Hillman Properties West, (619) 931-1190.




+t took months of political wrangling
earlier this year to set up the planning
process for the reuse of the El Toro
Marine Corps Air Station in Orange Goun-
ty. But now nobedy seems happy with the
outcome.

Fearing that the plannmg process is
stacked against a civilian airport at El
Toro, a group -of Orange County business
owners have resorted to ballot-box zoning.

"Led by developer George Argyros, the
“Committee for 21,000 New Johs” has
placed a proposed general plan amend-
ment on-the November ballot that would

Miszust 1991

In response, a group of south Qrange

raised more than $200,000 to hire a con-
sulting team ted by Kotin Regan & Mouchly.
The Kotin team will critique all existing
documents on El Toro reuse, reporting back
to the cities in September. Then the team
will provide a series of alternative land-use
scenarios, which will be released on
approximately October 1 — right in the
middte of the initiative carmpaign.

“A lot of people are trying to say that
we're undercutting ETRPA,” said Marcia

mandate a civilian-airport be planned for
2,000 acres of El Toro's 4,700-acre total.
And fearing that the initiative might win, a consortium of cities
near El Toro have hired- their own planning consultanis to create
alternative land-use scenarios for the base. The consultants' resuits

are due in Scptember — only 45 days after the consultants were

hired — and local politicians expect to usc them as ammunition
against the initiative.

“There’s a basic lack of trust among everybody,” said E;en Mari-
an Bergeson, R-Newport Beach, the supervisor-clect from the area.
I think it's going to wind up in the courts.” Bergeson, whose super-
visorial district includes areas around hoth Jehn Wayne Airport and
El Toro, is opposed to the initiative, saying that it “circumvents a
very solid planning process.”

. After a lengthy fight carlier this year, the south Orange County
cities finally agreed to share power with county supervisors in
replanning El Toroe, which is scheduled to close in 1999. (CPEDR,
Mfirch 1994.) The El Toro Reuse Planning Authority (ETRPA), a
joint-powers authority, was established last spring with instructions
to examine three different land-use scenarios, one of which must be
& civilian airport. ETRPA’s board includes all five county supervi-
sors, three council members from Irvine, and one from Lake Forest.
In June, the agency hired Post, Buckley, Schuh & Jernigan as mas-
ter consultant on the job. '

Under ETRPA’s limetable, alternatives will e identified and ana-
lyzed in 1995 and ‘96, But Argyros, Buek Johns, and other heavy-
hitting Orange County business leaders have forced the issue by
sponsoring the initiative. After supporters gathered 114,000 signa-
tures, the Board of Supervisors voted reluctantly in late June to
place the measure on the November ballot,

The initiative is a general plan amendment that changes the
land-use designation on 2,000 acres of the property to “Civilian Air-
port Use™ and requires “airport-compatible™ uses on the rest of the
property. The supervisors would retain eontrol of the property,
advised hy a 13-member panel including city, aviation, community,
business, and labor representatives. 'The initiative even depicts a
proposed runway alignment for commercial aviation.

The initiative’s backers suy El Toro must be nsed as a civilian air-
port hecause of constraints at Jobn Wayne Airport. Under a legal set-
tlement with Newport Beach, John Wayne has restricted operations,
International flights and air cargo cannot be accommodated.
“According to SCAG, 30% of the air cargo in Southern. California
comes from Orange County,” said initiative spokesman David Ellis.
“But it has te go to LAX or Ontario. Our businesses are at a disadvan-
tage because pickup times are one to one-and-a-half hours earlier,”

Ellis said he believes the ETRPA board will never accept an air-
port hecause the Irvine and Lake Forest representatives and one or
two county supervisors wilt oppose the idea — meaning an auto-
matic five to six votes against it,

Rudolph, mayor of Lake Forest. “I'he prob-
lem is the initiative. This initiative has
mqved everybody’s timetable up to November of this year. If we're
going to be successful in divercing people from the initiative, we've
got to give them an alternative,”

Laguna Beach, Laguna Niguel, l.ake Forest, and MlSSlOIl Viejo
have already agreed to contribute some of the $235,000 required
for the study. The “South County Working Group” -— an informal
copsortium of communities near El Tore — also includes Dana
Point, San Juan Capistrano, Laguna Hills, and several unincorporat-
ed communities in south Orange County: The consultant work -will
be overseen by Laguna Niguel City Manager Timothy Casey.

M Contacts:

Marian Bergeson, supervisor-elect, (714) 640-1137,

David Ellis, Ellis/Hart Asscciates, (714} 442-1777.

Marcia Rudolph, mayor, Lake Forest, (714} 707-5583,

Timothy Casey, city manager, Laguna Niguel, (714) 362-4300,

Base Briefs ,

The nland Empire may not be able to support commercial air- *\
ports at both Norton Air Force Base in San Bernardino and March
Air Foroe Base in Riverside, according to a new study from the
Southern California Association of Governments, The SCAG study
concludes that the viability of the two airports depends largely on
whether expansion occurs at Ontario International Airport, the
Inland Empire’s only existing airport. A proposed $350 million
expansion at Ontario has been stalled for two years whilo the Los
Angeles Department of Airports searches for funding sources....

Three Inland Empire congressmen and Gov. Pete Wilson are
secking to give local governments more control over whether
closed military bases arve used to assist the homeless. The proposal
— supported by Reps. George Brown, D-San Bernardino, Jerry'
Lewis, R-Redlands, and Ron Packard, R-Oceanside — is aimed at
giving local officials more control at March Air Force Base near
Riverside, which has seen 20 requests from homeless organiza-
tions. Among ¢ther things, the proposal would move the final deci-
sion from the federal Department of Hoafth and [nman Services to
the Department, of Housing and Urban Development. ...

The National Park Service's plan to turn the Presidio in San
Francisco into a national park is moving forward, The Presidio ptan
has passcd the Honse Natural Reseurces Gommittee despite oppo-
sition from some members of Congress who believe it is too expen-

sive. Under legislation approved in the 1970s, the Presidio auto-

matically becomes park service property after closure; transfer is
now scheduled for late Septomber. ‘The park service plan has an
estimated pricetag of $700 million over 15 years....

Correction: Last month’s Base Reuse column erroneously stated
that Norton Air Force Base is in Riverside County, As all good base
mavens know, Norton is in San Bernardino County, Sorry, [ '

County cities banded together in July and (e f

August 1994

Federal Cireut Upholds Wetlands Compensation

Loveladies Harbor Ruling Addresses
Denominator’ 1ssue in Takings Cases

In its second significant ruling on wet-
lands and takings in recent. months,. the
U.S. District Court of Appeals for the Fed-
eral Circuit has ruled that a New Jersey
property owner who was denied a wetlands
fill permit should receive $2.6 million in
compensatiofi.

Though largely decided on the facts,
Loveladies Harbor Inc. v. United States, No.
91-5060, could prove significant. In partic-

. r .. ular, the Federal Circuit's reasoning in

{**  determining the time frame for & regulatory
taking and the size of the underlying parcel
used in the takings equation — the so-
called “denominator problem” — may pro-
vide guidance to other courts in the future.

In Loveladies, the Federal Circuit con-
cluded that the taking occurred in 1982,
when the Army Corps of Engineers denied
the wetlands permit, and therefore the
“denominator” in the equation should be
the 12.5-acre parcel Loveladies owned at
the time. The government had argued that
the denominator should be the 2560-acre
parcel originally purchased by the develop-
ers in 1958, By 1982 most of that land had
been profitably developed by the landown-
er,

Environmental lawyers said the roling
could lead to “gamesmanship” by landown-
ers. “It invites the landowners to develop
as much as he can, leave an environmer-
tally problematic parcel, then gel a permit
denial and sue for a taking,” said attorney
John Echeverria of the National Audubon
Socicty. Property rights lawycrs, by con-
trast, said the ruling would help clarily the
“denominator” issuc. The federal govern-
menl has asked for an en bane reconsider-
ation of the case hy the Federal Gircuit.

Loveladies Hurbor was the second of

;1 two important wellands taking cases thab
~ have becn pending before the Federal Gir-
cuit for more than three years. The first
case, Florida Rock Industries Inc. v. United
States, 18 1.3d 1560 (1994), was decided
by the same Federal Circuit panel in March.

In that case, the Federal Circuit ruled that
a regulatory taking can occur when a prop-
erty loses only. part of its value and judges
must apply a balancing test in determining
the extent of the damages. (CPEDR Legal
Digest, May 1894.)

Loveladies Harbor developed 199 acres
of a 250-acre parcel of land on Long Beach
Island along the New Jersey Shore prior to
1972, when the Clean Water Act was
passed, Sceking to develop the remaining
51 acres (one of which had already been
filled), Loveladies sought permission from
the New Jersey Department of Environ-
mental Protection and the Army Corps of
‘Engineers. After the state denied a permit
in 19717, Loveladies sued in state-court. In
1981, the state and Loveladies settled,
with Loveladics agreeing 1o deed 38 acres
to the state and receive a permit to fill the
remaining 12.5 acres, including the one
acre already filled.

Loveladies then sought. a permit from
the Corps under §404 of the Clean Water
Act. But when the Corps asked the state for
comment, the state responded that the
project — a 3b-home subdivision — was
not in compliance with stale requirements,
even though the state had gramed its own
permit as part of the legal setilement.
Based partly on the state’s comments, the
Corps denied Loveladies the permit in
1982.

Loveladies then sued in U.S. District
Court and also filed a claim in the U.S.
Gourt of Federal Claims, The District Court
suit, based on §554 of the Administrative
Procedures Act, proved unsuceccssiul.

(Loveladies Harbor Inc. and Loveladics Har-
bor, Unit D, Inc. v. Baldwin, Civ, No. 82-
1948 (D.N.J. April 3, 1984), aff'd 751 ¥.2d
376 (3d Cir. 1984).) Loveladies then pur-
sued the Claims Court case and won a $2.6
million judgment from Claims Court Judge
Loren Smith in 1990,

On appeal, a threc-judge panel of the
Federal Circnit affirmed Smith’s raling. In
s0 doing, the court articulated a three-part
test for a regulatory taking based on Lucas
v. South Carolina Coastal Council, 505 U.S.

, 112 8.Ct. 2886 (1992), and other lak-
mgs cases, The court said that (1) a denial
of economically viabie use must take place;
{2} the property owner had to have distinct
investmeni-hacked expectations; and (3)
the property interest alleged to be taken is
not within the power of the state to regu-
late under common law nuisance doctrine.

For Judge S. Jay Plager, the stickiest
question was determining which “denomi-
nator” to use in determining whether
denial of economically viable use had taken
place. The “numerator” in the takings
equation was the value of the 12.5 acres
for which a permit was denied. The govern-
ment argued that the denominator should
be either the original 250-acre parcel or at
least the 51 acres that remained undevel-
oped in 1982, But Plager concluded that
the taking should be calculated on the
12.5-acre parcel and specifically rejected
adding the 38.5 acres Loveladies had
agreed 10 convey to the state in the legal
settlement. “It would seem ungrateful in
the extreme to require Loveladies to con-
vey to the public the rights in the 38.5
acres in exchange for the right to develop
12,5 acres, and then to inolude the value of
the grant as a charge against the givers,”

Plager also rejected the government’s
argument that filling a wetlands would con-
stitute a public nuisance, noting that TLove-
ladies had purchased the property with the
intent to develop in 1958 but no govern-
ment entity sought to stop wetlands filling
until after the development project had
been undertaken. “In other words, nothing
in the state’s conduct reflected a consid-
ered detormination that certain defined
activities would violate the state’s under-
standing of its nuisance powers.”

Both Loveladics Harbor and Florida
Rock were held up in 1992 while the Feder-
al Circuit awaited the outcome of the U.S.
Supreme Court's landmark ruling in the
Licas case. The Loveladies case was fur-
ther stalled when the government moved to
dismiss the casc for lack of Federal Circuit
jurisdiction, .arguing that the landowner
should not be permitted to parsuc both a
regulatory takings case in District Court
and a compensation case in the Claims
Court. In an en bane ruling also issued in
June, the Federal Circuit ruled against the
government on the motion.

M The Case!

Loveladies Harbor Inc. v. United States, Na.

91-5050, U.S. Circuit Court of Appeals for

the Federal Gircuit (June 15, 1994).

B The Lawyers!

For Loveladies Harbor: Kevin Coakley,

Connell, Foley & Geiser, Roseland, N.J.,

(201) 636-0500.

For the United States: Robert L. Klarguist,

Justice Department Environmental & Natural

Resources Division, (202} 514-2731.
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Poverty Lawyers Continue Push
For Housing Element Enforcement

By Larry Sokoloff

Efforts ta get California cities and coun-
ties to comply with the housing element
law are: continuing to bear froil, In the past
year, poverty lawyers have won settle-
ments with the cilies of Hodldsburg and
Winters.”

Meanwhile, several new lawsuits have
recently been filed challenging the validity
of housing elements in other jurisdictions,
including Tos Altos, where an anti-inclu-
sionary housing measure won voters’
approval last November. And poverty
lawyers ‘aro also negotiating with the Gity
of Freésno under threat of a lawsuit thore,

“The lawsuits — as well as outrcach
efforts by the state Department of Housing
and Community Developméent — have
boosted the housing element compliance
rate among local governments from 27% a
yedr ago 1o 45% in Junc, HCD recently
reported. A 1992 warning letter from
Attorney Genceral Dan Lungren also has
helped. Tangren wrote 47 jurisdictions that
had not snbmitted their housing elemonts
to HCD for review. HCD has now gpproved
the housing elements for eight of those
communitics, and 29 others are now work-
ing with HCD on their housing element.

Al the same time, housing clement
roform is pending in two legistative bills.
And some housing element mandates have
been suspended by the state budget foi the
second year in a row, leading to some con-
fusion among local governments, cspecially
in Southern California.

The housing clement is a state-mandat-
&d section of each city and county general
plan. Under law, the housing clement must
show how each community will mect
alfordable housing targets ¢stablished by
state and regional agencies. HCD reviews
the housing elements but enforcement gen-
crally cocurs only through litigation.

Most of the recent lawsuits have boen
liled as part of the Housing Eloment
Enforcement Project, led by the Alameda
Counly Legal Aid Society. The project, fund-
ed in part by grants from the Rosenberg
Foundation of San Francisco, provides
backup assistance to local legal aid offices
that handle the cases. The project has gone
alter upscale cominunities where zoning
excludes lower-inicome residents, as well
as communities that already have large
amount of low~income housing but now
want 1o attract higher-income residents.

“We don't choose the litigation,” said
Miko Rawson, director of the Housing Ele-

ment Enforcement Project. “It depends. on
the local clients.” Rawson said the Enforce-
ment Project does not have the capacity to
make all jurisdictions in the state comply
with the honsing element law. Instead, he
said, they are “hoping that there’s a deter-
rent offect ... and we've been told thal there
is.” ’

particular, he added, Redding, Oakland, and
Paso Robles revised their housing elements
to include programs for more low-lnwme
housing.

Similar negouamons are currently under

way between Cenlral California Legal Ser-
vices and the City of Fresno. The legal aid
group has threaténed to file litigation: to
stop all building in the city, including a
downtown stadium, unless the city creates
more housing for low-income residents.

In Sacramento, two bills to reform the
housing element process have been intro-
duced: 5B 1839 by Sen. Marian Bergesoi,
R-Newport Beach, and AB 51 by Assembly-
man Jim Costa, D-Fresno. _

Both bills would simplify the complicat-
€d housing element law by establishing per-
formance standards for communitics to
meet, Both would replace HCD review with
self-certification. Each bill is awaiting
action in the other house, whlch may come
during August.

During the recent b budget discussions,
the legislature discussed susponding the
housing clement law altogether as a way of
providing “muandate relief” to local govern-
ments. However, this action was not taken.
Instead, the budget continues the suspen-
sion -of eertain portions of the housing ele-
ment law which provide funds to regional
councils of sovernments to cstablish afford-
able heusing “target” numbers.

Madcra County is using the partial sus-
pension of the law as a basis for appeal in
another Enforcement Project lawsnit. Last
year, in a case filed by California Rural
legal Assistance, a Superior Court judge
suspended building activity in some arcas
of the county until a new housing element
was adopted. Harris v, Madera County,
Madera County Superior Court No. 49063,
A companien case against the city of
Madera was resolved last fall when the
city’s revised housing element was
approved by HOD. Sehillings v. City of
Madora, Madera Gounty Superior Court No.
49263, :

The Healdsburg settlement was the
biggest victory for the Housing Element
Enforcement Project so far this year, The
city agreed to provide approximately H(
low-income houging unils; to implement an
affordable housing program; and to include
low-income housing on 4 223-acre parcel
being annexed to the city. The settlement

Enforcement Project attorneys have
helped persuade séversl logalities to revise -
their housing elemernts, Rawson said. In "

also dllows developers to build up to 20

“units per acre if the project provides

affordable housing. Sonoma County Hous-
ing Now v. City of Healdsburg, Sonoma
County Superior Court No. CV737932.
Legal Services of Northern .California
forced a settlement with the small Yolo
County city of Winters last December. The
city agreced to establish a 15% inclusionary
heusing requirement.- (Though brought. by

‘Legal Services, the Winters case was not

part of the Housing Flement Enforcement
Project.) Michel v. Cily of Winters, Yolo
County Superior Court No. 70141,
. Advocates for low-income housing have
had at least one setback this year. In an
unpubitshed opinion. an appellate court
overturned an order for the City of Tndus-
try, in [..A. County, t¢ revise its housing ele-
ment. The Second District Gourt of Appeal,
Division 1, found that the plaintifls in the
case, an association of local business peo-
ple, did not have standing to sile. (The
Housing Element Enforcement Project had
filed an amicus brief in the case.) industry
Civic Planning Association v. City of Indus‘
try, No. BO72028,

Other pending cases include:

» Jimenez v. Los Altes City Couaneil,
Santa Glara County Superior Court No.

CGV137932. In the Los Altos case, housing |
advocales have asked the court to repeal .

Measure (3, which repealed an inclusicnary
zoning ordinance designed to include mod-
crately priced units in new condomininm or
apartment developments in the city. In late
July, Judge feremy Fogel ruled that the
measure was “a valid exercise of the vot-
ers’ constitutional right of referenduim.”

* Herrera v. City of Oxnard, Ventura
County Superior Court Nos. 143789 and
1437893, These two cases, [iled in May,
challenge the approval of lwo housing pro-
jects based on the allegedly small number
of low-income units built in the ul;y in the
past 14 years,

= Ivory v. Yuba County, Yaba County
Superior Gourt No. 54694, 'This case chal-
lenges the adequacy of the Yuba Gounty
housing element and the adequacy of the
5,000-acre Plumas Lake Specific Plan,
where as many as 12,000 homes may be
built. A hearing was scheduled for July 22,
A

W The Case:

limenez v. Los Altos City Council, Santa

Clara County Superior Court No.

CV737032, '

M The Lawyers:

For Jimenez: Amanda Wilson, Public

Interest Law Firm, (408) 283-4790,

For Los Altos: Robert K, Booth Jr., Atkinson:

& Farasyn, {415) 967-68941.

M The Case:

Sonoma Gounty Housing Now v. Gity of

Healdsburg, Sonoma County Superior

Court No. 180743,

\ugenst 19494
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B The Lawyers:
For Soncma County Housmg Now: David
Grabill, California Rural Legal Assistance,
(707) 528-8841.
For City of Healdsburg: Kenneth Wilsan,
Mayers, Nave, Riback, S|Iver (707) 545-
8009.

M The Case:
Harris v. Madera Ceounty, Madera County.
Superior Gourt No. 49063.

M The Lawyers:
For Harris: Baldwin Moy, Callfornla Rural
Legal Assistance, (209} 674-5671,
For Madera County: Doug Nelson, Office of
County Counsel, (209) 675-7717.

B The Case:
Schillings v. Gity of Madera; Madera County
Superior Court No. 48253, -

‘M The Lawyers:

For Schillings: Baldwin Moy, California
Rural Legal Assistance, (209) 674-5671.
For City of Madera: Axel Christiansen, (209)
. 673-8084,
B The Case:
Industry Civic Planning Association v. Gity
of Industry, 2d DCA No. BO?2028
- {unpublished). :

B The Lawyers:

For industry Civic Planning Assomatlon
Jonathan Lehrer-Graiwer, {213) 938-8111.
For City of Industry: Graham Ritchie,
Markman, Arczynski, Hanson & King, (818)
333-1480.

B The Case:
Michet v. City of Winters, Yolo County
Superior Court No. 70141.

M The Lawyers:
For Michel: David Jones, Legal Services of
Northern California, (916) 447-5798.

- For City of Winters: Jim Moose, Remy &
Thomas, {9186) 443-2745,

W The Case:
Herrera v. City of Oxnard Ventura Gounty
Superior Court Nos. 143789 & 143793,

M The Lawyers:
For Hetrera; Barbara Magcri-Ortiz, Channel
Counties Legal Services Association, (B05)
487-6631. .
For Oxnard: Gary Giltig, City Attorney,
(BOE) 385-7483. -

M The Case:
Ivory v. Yuba County, Yuba County
Superior Court No. 54694.

M The Lawyars:
Far Ivory: llene Jacobs, California Rural
Legal Assistance, (916) 742-5191.
For Yuba Gounty: Dan Montgomery, Yuba
County Counsel, (916)741-6401.

Desert Hot Springs Order to Pay -
$3 Million in Fair Housing Case

By Larry Sokoloff

A federal jury in Los Angeles has
ordered the city of Desert Hot Springs to
pay over $3. million to a development com-
pany for thwarting the company’s efforts to
build 117 units of low-income rental hous-
ing in the community,

The city’s attorney said Desert Hot
Springs is likely Lo appeal the verdict,

The award. is believed to be the largest
jury verdicl ever granted for violation of the
federal Fair Housing Act, according to
William J. Davis, atiorney for Silver Sagc
Partners Lid. Testimony at the trial indicat-
ed that at least two city council members
wanted to prevent Mexican and black fami-
lies with children from moving into the
comImimnity.

Two other cases mvolvmg the SllVQI‘
Sage case are pending in the state Court of
appeal, including a fair housing ¢ase and a
housing element case,

Ians for the project date back to the
1980s, when the land was located In an
unincorporated section of Riverside Coun-
ly. In 1985, an earlier developer received a
conditional use permit from Riverside

“County Lo build homes on the sile, Sireets

and a clubhouse were built, but the devel-
oper went. hankrupt. In 1987, the land was
annexed by Desert Hot Springs.

The property was unoccupied in 1990,
when Silver Sage attempted to develop the
site with three- and four-bedroom manu-
factured (mobile) homes.

But Desert Hol Springs stopped the pm-
ject by refusing to help obtain financing.
First, the city refused to work with the
county to issue revenue bonds for the pro-
ject. Then the city thwarted Silver Sage's
attempts to receive state financing and fed-
aral tax oredils.
~ Silver Sagoe arranged a $4.3 million l()an
from the state’s Rental Housing Gonstruc-
tion Program, as well as $8.3 million in
federal low-income housing tax credits. But
the state funding could not be released
until the city cerlified that the volers had
authorized low-income housing under Arti-
cle 34 of the state constlitution.

Passed in 1950, Article 34 requires pub-
li¢ approval for low-income housing in any
community. In general, such ballot mea-
sures have addressed the question of low-
income housing gencrally. Some citizen
activists have argued in court — unsuc-
cessfully so far — that Article 34 requires
the ballot measurcs to spbuflm]ly identify
projeets and sites.

In 1978, Desert Iok Bpmngs volers
approved a general baflot measure autho-
rizing that 5% of the city’s housing be low-
ingome housing. But the gouncil denied

TPyl

certification for the Silver Sage project in
1990, Michael Andelson, the city’s attorney
in the case, said the council was concerned
about providing police and fire protection
to the site, and also about accessibility to
public transit. The site lies two miles [rom
the nearest transit line. :

Former Gity Manager Gienn. Crowson
testified at the rial that he overheard then-
Mayor Daniel Been and Councilman Cole
Eyraude say in an executive session that

_they would not approve the development

hecause “it would be filled with black and
Mexican children and would halt quality
development on the west side of town,”
During the trial, both men. d(,mcd making
the comments.’

Silver Saze [iled suit seeking a writ of
mandate in Riverside Connty Superior
Court in May 1991, The writ was denied.
On appeal, the Galifornia Court-of Appeal,
Fourth' District, Division Two, held in 1993
that the city council does not have the
power to approve or disapprove low-
income housing projects under Article 34
because that power is reserved for the vot-
ers, Silver Sage Partners Lid, et. al. v. City
of Desert Hot Springs, No. E009003
{unpublished).

Twa additional cases are pending in the
state Gourt of Appeal in the matter. One,
Silver Sage Partners Lid. et al. v, City of
Desert ot Springs, No. E 01390 is based
on a viotation of state fair housing laws and
could hecome moot if the federal action
stands. -

A sccond appellate case sceks b0 ovor-
turn a lower court ruling that the city's
housing element is in compliance with state
law. Silver Sage Partners et. al, v, City of
Desert Hot Springs, No. E013725. The state
Department of Housing and Community
Development rejected the Desert Hot
Springs housing element in 1993,

Andclson noted that state courts have
upheld the c¢ity’s decision on tha project.
“At no point did any stale court say the city
was obligated to approve this project,” he
said. T

M The Case:

Silver Sage Partners Ltd. v. City of Desert

Het Springs, No. CV91-680 CBM (Sx)

(U.S. District Court; Southern District, Los

Angeles)

M The Lawyers:

For Silver Sage: William Davis, Davis & Co.,

{714) 222-9034.

For Desert Hot Springs, Michael Andelison,

Best Best & Krieger, (619) 568-2611.
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Appellate Coui*t Rules for Modesto
In Second Development Fee Case

The ongoing legal hattle between
Modesto and two homebuilders over vapi-
tal facilities fees continues, After ruling in
June against the city, the Fifth District
Court of Appeal has now issued another —
and somewhat confusing — ruling in the
city’s favor.

In the new ruling — issued only 10 days
after the first one — the -appellate. court
concluded that Modesto could legally
impose the capital facilities fee on a subdi-
vision afier the .city approved a tentative
map under the Sobdivision Map Agt.

Under state law, a city may impose-a
oondition after temiative map approval if
the city was prohibited from imposing that
condition al the time the map was
approved. Modesto approved a capital
facilities ordinance in June 1987 and then
applied it retroactively to two subdivision
maps it had approved a fow weeks before
for the Dry Creek Meadows arca,

The appellate court concluded that
hecause the city did not have. an ordinance
in place at the time the subdivision map
was approved, it was “legally prohibited”
from imposing such a fec: and thercfore
Modesto’s action to imposc the fee later
was valid.

In ils opinion, the court acknowledged
that the raling made little sense in policy
terms, “This construction ... appears to
conflict with the evidence intent of the Leg-
islature to limit a local agency’s power Lo
Impose new exactions after it has approved
a tentative map. It would also create the
anomalous result that a local agency which
is slow Lo adopt development regulations
retaing more freedom to impose them than
one which adopts the same regulatmm
edrly in the process,

“However,” the court wrote, “we are
charged only to interpret whal is written,
not to question the wisdom of. the statute
as enacted.”

Oniy 10 days before, the same appoellate
court ruled that the city had not given ade-
quate notice to Kaufman & Broad in
increasing the same capital facilities fee.
The K&B project was approved just aftor
the capital faciiilies Tee was passed in
1987,

The city plans to appeat the Kaufman &
Broad ruling to the California Suprome
Court, while the plaintiff in the newer case
— Golden State Homebuilding Associates

-— plans to gappeal that ruling.

K&B and Golden State Homebuilding
have becn in litigation with the city over
the capital facilities fee since its passage
seven years ago. K&B has been challenging

the city’s insistence that the homebuilder
pay $4,800 per unit for capital facilities,
rather than the $1,400 fee In place at the
time the projects were approved. Golden
State has been challenging the city’s ability
to impose the fees at all on its project,
since the [ee was imposed after the pro-
ject’s tentative map was approved.

In 1992, the Fifth District ruled that the
Subdivision Map Act prohibits the imposi-
tion of post hoc conditions if those condi-
tions ¢ould have been imposed at the time
of approval. (That case, Kaufman & Bioad
of Northern California v, City of Modesto,
No. F015916 — now known as KEB T —

was de-published by the Supreme Court, It
was reported in the CP(‘}DR Legal Digest in
March 1992.)

In Juue, the court miled again in the KEB
case, This time, the court ruled that under
Government Code §66498.1, the vesting
tentative map approval essentially froze the
capital facilities fee at the level in place at
the time the map was approved. The city
had argued that ons condition of approval
contained an escalator clause allowing the
fees to be increascd later,

The new case involved two subdivision
maps, one by Golden Staté Hemebuilding
Associates and one by Alta Pacific Housing
Partners 11, approved by the city in April of
1987. After passing the capital facilities
feos shortly thereafter, the city sought to
impose thé fees (ranging from $3,400 to
$5,200 per unit) at the building permit
stagce.

The developers sued and argued. that
this action was barred by Government, Code
§65961, a provision of the Subdivision Map
Act which limits the power of a local gov-
ernment to base its issuance of building
permits only on those conditions it could
have lawfully imposcd on a previously
approved tentative map. The question, as
the Court of Appeat framed it, was whether
Modesto could have lawfully imposed the
capital facilitics fee in April 1987 when the
vesting Lentative maps were approved. -

Stanislaus County Superior Court Judge
Aldo Girolami raled in favor of Golden State
Homebuilding. Girolami relied on the K&B [
ruling to conclude that the city’s action was
an improper post-hoc condilion,

The case turned on the interpretation of
§65961, a provision passed in 1982, in rela-
tion to the vesting tentative map law, which
was passed in 1984. The builders argued
that §65961 prohibits a local government
from imposing a condition at the building
permit stage that was not imposed at the
tentative map approval stage.

But the appellate court found that this
interpretation of §65961 would be teo
broad, because the vesting tentative map
law passed two years later (§66498. 1
serves the same purpose. Thus, the court
concluded that. $65961 is intended t0 con-

fer a vested right narrower in scope than/
the vesting tentative map provisions,
“Because it had no established fee poli-
¢y when the map application for Dry Creek
Meadows was deemed complete,” the court
said, “the city could not have conditioned
its appraval of the map on Developers’ pay-
ment of the fees in the future. Therefore, it
was not barred by §65961 from subse-
quently requiring Developers to pay the
fees as a condition to its issuance of build-
ing permiks for the development.” O
B The Case:
Gilden State Homebuilding Assocmtes v.
City of Modesto, Nos. F019643 & F019921
(June 30, 1994)
B The Lawyers;
For Golden State Homeburldmg Associates:
C. William Brewer, Motschiedler,
Michaelides & Wishon, (209) 439-4000.
For City of Modesto: Roland R. Stevens,
Deputy City Attorney, (209) 577-5284.

A Malibu -property owner's attempt to
challenge a coastal development permit
involving transferable development credits *.
(TDGCs) has heen rejected as untimely by the
Second District Gourt of Appeal.

Ojavan Investors purchased 77 lots
which had been deed-restricted through an
agreoment between the previous property
owners and other Malibu-area property
owners who used the TDC system to obtain
building permits for their own lots from the
Coastal Commission. Under the deed
restrictions, the bunldlng rights were extin-
guished.

(Havan subsequently started selling
some of the 77 lots anyway. The Coastal
Commission issued a cedse-and-desist
order. Ojavan sued the Coastal Commis-
ston, challenging the deed rostrictions.

The Court of Appeal ruled that the chal-
lenge was time-barred because challenges
te permits issued under the 'TDC program
must be filed within 60 days. Ojavan’s law-
suit was filed several years after the TDC
restrictions were imposed. Ofavan Investors
Inc, v. California Coastal Gommission, No.
B074494 (94 Daily Journal D.A R, 9360)...

A ledoral judge in Los Angeles has ruled
that Malibu's mobile home rent control
ordinance doesn't constitute a taking of
property. The ordinance was thallenged by
two mobile-home park owners, which chal-

lenged the imposition of rent control in{
1991, shortly after Maiibu was incorporat-
ed. The Adamson Cos. v, City of Malibn, and
The Kisse! Co. v. City of Malibu, No, CV-
1027 MRP (94 Daily Journal D.A.R. 9158).
|
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Kem Purstzes Transactional Approach to dpecies Protection

Continued from page 1

County officials hope the transaction system will provide the basis for
a muiti-species HCP. - .

Advocates of the transaction system say it has provided a concep-
tual breakthrough on the species issue after seven years. of negema—
tion. “It really broke an impasse,” said Kern County Planning _Dlrecner
Ted James. “The transaction method has an appeal because it wasn’t
drawing lines on maps.” o

But critics — including some government agency biologisis -who
won’t speak on the record — say that the transaction system has not
been thought through and is not tied to any coherent plan to preserve
habitat. “I's not planning — it’s gambling,” said one source.

The transaction system was developed hy
economist Todd Olson and Robert Thornton, a promi-
nent endangered species lawyer, under contract with
the Western States Petroleun Association, whose
members have major landholdings in Kern County.

The idea emerged after government biologists -
surveyed the entire southern San Joaquin Valley and
assigned most land to one of tllree_eategorles —
high-value habitat, medium-value habitat, and 1(_ij
valuc habitat. According to Rempel; the agencies
goal is to retain 90% of the high-value habitat and

and that some crucial habitat could be lost to oil
development projects. “We're going 10 permil them
to punch holes like Swiss cheese in some of Lhe I._most
important arcas,” he said. “But the probability (,)f
them punching a hole in the wrong place is small. It's
a risk, but we have to take a risk.”

Trading systems are gaining popularity in the fleld
of environmental regulation. — especially air pollution — as a ICans
of creating economic incentives for business to protect the envirol-
ment. Under the 1990 Clean Air Act, the Environmental Protection

Agency established a trading system for sulfur-dioxide emissions as a |

way of reducing acid rain. An emissions Wrading system hE}S also been
estaplished in Los Angeles. by the South Coast Air Quality Mana_ge-
ment, District. Advocates view trading systems as a means of aeh-ley~
ing covironmental prolection more cheaply than trudmmna} regula-
tion, while skeptios say they are simply a way to weaken environmen-
tal regalation:

Like most of the San Joaquin Valley, Kern (‘eumy has beon grap-
pling with multiple endangered specics issues over phe !dbt fow yeers
Listed spegics in the county include the San J_oaqum kit fox, the Tip-
ton kangaroo rat, and the bluc-nosed leopard lizard,

The county has been working for sevén years on p_reposals Lo pre-
pare two habital conservation plans. The Metropolitan Bakereﬁeld\
HCP, ‘tavering approximately 400 square miles around the city el.‘
Bakersficld, is focused on urban development. The Valley Flooy HCP
covers 3,000 square milcs — basically all land in the county below
2,000 [eel in altitude that is not included in the Metro HCP. The Valley
Floor HCP is focused on the oil industry and farming; indeed, some
il activities in the Metro Bakersfield area will be handled through the
Valley Floor 1ICP,

Local officials say resistance to endan@,ered qneelee protection in
Kern County has been mounting lately for at least three reasons. Onge
is the fact that negotiations on both HCPs. have draggeq on for so
long. Ancther was the listing of the Mohave ground squirrel by the

¢ Advocates my it's

4 bmzktbrougb

any coberent plan. )

apy

California Fish & Game Commission.

The commission listed the Squm'el as endangered under the Cali-
fornia Endangered Species Act in 1991. Claiming that I;I_Le squirrel
contributed to the demise of same 200 development projects, Kem
County officials took the unprecedented step of askjn_g t_he CcOmInis-
sion to reverse its decision — which the commission did in 1993,

However, a coalition of environmental groups sued in San Francis-
o Superior Court to overturn the de-listing action. In June, Judge
Thomas J. Mellon Jr. ordered the squirrei back on the list. Me@lon
said more study needed. to be conducted on the impact of urbaniza-
tion on the squirrel’s habitat.

The third factor was the highly publicized arrest of farmoer Taung
Ming-Lin, who is facing criminal charges by the U.S. Fish & Wildlife
' Sorvice accusing him of destroying tho habitat of
the Tipton kangaroo rat.

Under the federal Endangered Species Act, it is a
foderal erime to “take” an endangered species, a
definition that has traditionally included disrupling
species habitat. In February, Lin — an El Monte
resident who was planning to grow Chinese vegeta-
bles for.the L.A. market — was arrested whjle
beginning to till his fand for the spring planting, Fish
& Wildlife also confiscated his tractor, though the
tractor was later returned.

i . . | i L) ol , 1‘! I3 i m a,_

75% of the medium-value habitat, while permittmg critics my n;r:&:;{ye;[gln .Sq;tflgl%%%[fginwggs% mlzmg;nc ((3)111] l(}:é)y tﬁat
all of the low-value habitat to be developed if neces- o B O e o 1.6 mililion;. o,

' SaF}Pjilenﬂpel said he is concerned that the transaction accused Tenncco of intentienally de[ran::}mg hlIIlnLl?g
- program could lead to a scattered habitat preserve, E.I,S not tlé’d to not Lelling him about the species problem.o ]

land. .

In addition, the Burean of Reclamation has asked
1,200 farmers who receive water frem the Centrat
Valley Project to permit their property to be
searched for endangered species. And the Bureeu
of Land Management, a major properly owner in
Kern County, has been working on a draft white
paper titled, “A Biological l«‘ramework for Nauu'al L”ande allq Fndan-
gered Specics in the Southern San Joaquin }Jalley, \.yhleh discusses
species recovery needs in Kern and neighbormg counties, Local farm-
ers have cxpressed concern that the report will -e‘alll_fer the I‘emoval
of land from agricultural production, but BLM officials say this not
ike
! gnhke the Valley Floor HCP, the Mu;re Bdkersﬁe](l BCP is.a rola-
tively straightforward habitat recovery effnn_; Under the proposed
plan, which has already been published in the Federal Register, devel-
opers in the Bakersfield arca would pay $1,240 per 'lGI‘e in mitiga-
tion.

According to hoth Jamee and Thomton, who represenbed properly
owners in the negotiations, the Metro Bakersficld HCP is expected to
function as a “pay as you go” plan — meaning that habitat must be
set aside at the same rate as land is converted to urban develop-
ment. “At any point in time, the compensation has to stay ahead ol
the-take,” THornkon said.

The land will be purchased by a joink powers authority tentatively
known as the Metro Bukersfield HCP Implementation ‘Trust Group,
James $aid he expects the agency will acquire dppl'emmme]y 700
acres of land per year. 1

- B Contfacts:

Ted James, Kern County plannmg dlrector, (806) 861-2615.

Todd Olson, economist, (714) 847-6735,

Robert Thornton, Nossaman Guthner Knox & Elliott, {714} 833-7800.

Ron Rempel, Galifornia Department of Fish & Game, (916) 654-9880,

Peter Cross, U.S. Fish & Wildlife Service, (816} 978-4866.
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Comprised of both freeway and rail projects, the STIP is a seven-
Year program adopted on a “rolling” basis every two years. (The ‘94
STIP, in fact, is a carbon copy of the 1992 STIP, because no new
projects were approved.) Funding for the STIP comes from a variety
of sources, including gas taxes, voter-approved bond measures and
the federal Intermodal Surface Transportation Efficiency Act
(ISTEA). o
This spring, the California Transportation Commission allocated
$5.5 billion for the ‘94 STIP, including $2 billion for rat! projects and
$3 billion for highways and freeways. Now il seems questionable
whether any fands from the 1994 STIP will be spent, because Cal-
trans may be able to coltect very little of
the money earmarked for transportation
projects. But the STIP funding shortfall

issue. Galtrans says it needs three years to complete all the seismic
and upgrade work. That estimate irks Kalz, a longtime Caltrans
critic whose district was hard hit by the Northridge quake. Kalz
said AB 1958 is meant. to hoid Caltrans’ feet to the fire and prevent
bureaucratic delays. The bill passed in the Assembly and is awaiting
a Senate vote. While reserving judgment on the bill “until the final
version is on the governor’s desk,” Wilson administration
spokesman Paul Kranhold said he doubts the governor supports the
conception of “not maintaining the roads or filling in any. potholes
until all retrofitting projects are done,”

Excluided from the funding ban in the Katz bill are ongoing inter-
slate completion projects, as well as rail projects, in view of rail's
usefuluess i earthquake emergencies.

Katz and his staff have also expressed
concern about what they call “back-room”

deals among CTG staff, Caltrans, and offi-

could be hetween $3 billion and $4.5 bil- “ Tbe tzmmg clals from regional planning agencies such
lien over the next five years, according to. ' as MTC about how to deal with the STIP
Bob Remen, executive director of the Cali- —_ crisis. In late July, a group of transporta-
fornia Transportation Commission. tion programmers from across the state

The revenue shortage stems frem: S met Lo decide which projects should go

* The rejection by state voters of Of seismic forward. Changing the STIP, said Katz
Proposition 156 -in 1992, the second of staffer Stevens, “should be a public pro-
three scheduled rail bond measures that — aess, not 26 people in Room 216 at Cal-
were part of a transportation package . trans.”
passed by the Legislature in 1988. The zmpmvgmenty Remen said the meclings were merely
third measure is scheduled lor the informational, since the STIP camot logal- )
November bhallot, but even its original o ly be reprogramimed until 1996, McMillan,”
sponsor, Assemblyman Jim Costa, D- : added: “Most of the same people at the ™
Fresno, has said he won’t support it, (July) meeting were involved in the origi-

« ‘e fatlure of Prop. 1A on the June has become

bailot, which would have provided $2 bil-

lion for earthquake repairs, of which $1 LT

biltion was carmarked for highway work.

* A $1 billion drop in revenue from
both state and federal sources, including
state-gas tax and the federal Intermodal
Surface Transportation Efficiency Act.
California received only 92% of ils ISTISA fands in ‘92, If that contin-
ues for the next threo years, the staie-could lose nearly $500 mil-
lion. i

* Uncertainty regarding the source for $650 million to perform
refrofit on the state’s toll bridges. '

The rising squall about how to pay for seismic repairs on toli
bridges is a4 microcosm of political tensions. in the lransportation
tunding erisis. The CTC wants to use toll revenucs Lo pay for the
repairs, although local governments want to restrict the revenies
for maintenance and tralfic improvements only.

“In our opinion, seismic work on toll bridges should be paid for
by the state,” said Therese McMillan, financial manager of the
Metropolitan Transportation Commission, which passed a 20-year,
$77-billion regional transportation plan for the Bay Area in late
June. She observed that Bay Area voters approved a toll increase in
1988 to fund & specific program of improvements. “Should the seis-
mi¢ work come completely out of toll revenues, it would put our
brogram completely at risk,” she added.,

On the other hand, if the state picks up the tab, the STIP is lefy
shortchanged, which could give rise to complaiuts from politicians
in Southern California that they are bearing a disproportionate bur-
den tor toll-bridge repairs at the éxpense of their own projects,
Only two of th slate’s seven toll bridges are in the south.

The timing of scismic improvements has become z political

a political issue.

nal S8TIP” and suggested that there may
have-been a similar lack of public SCrutiny
when the legislature imposed its guide-
b)), lines on seismic work, :
Onoe thing both Katz and McMillan
could agree on is that the iransportalion
funding system — last amended with a
gasoline tax increase in 1990 — is-in need
of serious review, According to MTC's McMiltan, the ‘96 STIP pro-
caesg is “going to be a. very critical erossroads for the state. “The
amount of money is so small that, there is no way we can reach con-
sensus,” McMillan said. Referring 1o the Legislature and the CTC,
she addod: “Frankly, we need to put the ball back in their court.”
Katz, one of the architects of the 1990 transportation funding
overhaul, did not disagree. “We need to revisit the long-term fund-
ing for transportation,” he said. “We have some structural prob-
lems. The recession hit us hard, as did the bond rejections and the
lack of (gas) tax revenue.” Katz added that the state wus a “victim
of its own success,” because improved fuel efficiency was diminish-
ing the receipts of gasoline sales tax. Although he was uncertain on
the best divection, one idea is to Lic funding to vehicle emissions
and other taxing methods that are “uscr-fee drivern.” O
W Contacts:
Bob Remen, executive director, California Transportation Commission,
(916} 654-4245,
Therese McMillan, finance manager, Metrapolitan Transportation
Corp., (510) 464-7700,
Assemblyman Richard Katz, chairman, Assembly Transportation ‘
Committee, (816) 445-16186, -
John Stevens, consultant, Assembly Transportation Committee, (916)
445-7278, )
Paul Kranhold, Governor's Office, (916) 445-4571.
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ing,

Pete . Wilson's
budget staffers have
Mayed the role of
the tailors and
seamsiresses,
designing a budget
that, in their words,
cmbodies - “the
coursc we need to
set today to sue-
cesstully compete in
a world economy.”
The legislature,
Maying the role of
the loyal subjects,
passed. the budget

fight. But then, the
bond rating houses,
like the keen-eyed
child in the story,
defrocked the whole
charade. In late
June, they essential-
ly announced that
the budgel was
wearing no clothes
when they down-
graded California’s
once-~stellar bond
rating.. Standard &
Poor’s dropped Cal-
ifornia to the sce-
ound-lowest in the
nation, ahead only
of New York,

- Budget Passes, But

. bservers: of the annual state hudget process this year
! might be reminded-of the emperor who wore ne clothes.
J Bul given the gravity of the fiscal problems faced by the
state and by local governments — particularly countics — this
is one fable that doesn’t hold much promise for a happy end-

NUMBERS

Stephen Svete

future fiscal soundness.

without a major
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| Kmpenor's Clothes
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State budget crises have become as much & part of sum-
mer as bascball and beach towels, but the tone this year is dif-
ferent. A year ago, the story involved a fundamental redistri-
bution of property tax revenues away from cities, counties, fee,
special districts, school disiricls, and redevelopment agencies.
(CP&EDR Numbers, July 1993.) It represented a strong-armed
move by the stale to use ils constitutional authorily to reorder
the flow of tax revenues. Last year's budget resolution
Inyelved an emergency extension of the half-cent sales tax and
a November vote to make the extension permanent and give
the money to local governments for public safety. In hindsight,
last year’s budget — following on the 1992-93 budget — was
a tentative step toward the current Sacramento mamtra of
“restructuring” — a wholesale shift in patterns of taxation and
service delivery that all agree is nocessary for the state's

on outstanding honds,

that read like fairy tales, O

This year's budgel doesn’t include any further erosion of
local government property tax revenues, On paper, at least,
the numbers are the same. But it doesn’t truly restructure any-
thing either. Instead, it is simply an election-year. budget.

The cost of waiting to address th

¢ structural issues has
been high .— and

speaks volumes about

the courage (or-lack
thereof) among the

- state's political leaders,

The 1994-95 budget, as
passed, calls-for $57.5
billion in spending, a
5.9% increase over last
year, But it relies on
$3.6 billion in federal
immigration-related
assistance over 4. wo-
voar period — money
virtually everyone in
Sacramento agrees is
dubious al best. When
the money doesn’t
come, the hudget’'s
hoeuse of cards will fali,
“Weo all know that
this year's budget was
a fake becausc it's an
election year,” says
Judi Smith of the
League of California
Cities. "Noxt year’s
where the aclion is, and
weoe're afraid of what
will happen then,” -
That’s bhecause
next year a “trigger” bill
may. go into effect that
could. require antomatic
0. 7% culs across the

board for non-mandated programs, The trigger bill was cru-
cial, because withoul such a provision the state could never
have borrowed $3 billion to cover this year's deficit. Indeed,
the state was forced Lo pay a cool $30 million as a sort-of loan

But this creative accounting has not impressed the cre'dil;
rating services. And the state’s now-even-lower bond rating
comes with a pricetag of another $30 billion in higher interest

So the emperor is indeed naked. And that raw truth under-
scores the biggest question: when will state and local govern-
ment muster the courage to really restructure, so budgets can
respond to our real fisgal situation? Because al this point it's
hard to say which is more painful: raising taxes and culting
services, or watching our leadership create and adopt budgets

Cl .
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DEALS

Morris Newman

Anaheim Tom Between Two Lovers: Rams and Angels

1 one young and one old. The young wile hates her hushand’s
. ¥ aray hairs and plucks them out. The older wife, for her part,
takes her tweezers to the black hairs. In the end, the poor fel-
low has no hair at all — and probably curses the day he mar-
ried either woman. -

For seme reason, this tale reminds me of the City of Ana-
heim and its ongoing relationships with two professional sports
franchises, the Los Angeles Rams and the California Angels,
both of which play in city-owned Anahcim Stadium. While the
combination of two pro franchises in a single stadinm would be
cause for-joy for most cities, the mood in Ana-

. ﬁ n old folk tale tells of a middle-aged man with two wives,

the right to develop portions of the Big A parking lot because
the parking lot was not technically an Angel leasehoid.

Now that Anaheim has clearéd up the unpleasantness with
the Angels, however, the city finds itself scrimmaged once
again by the Rams. [n this situation, the normally volatile
owner, Georgia Frontiere, has remained largely silent, while a
front group of “concerned citizens” who call themselves Save
the Rams have been doing the talking. “We've brought in- the’
heavy hitters and the power brokers,” said group spokesman
Stan Powlawski, president of Corporate Bank in Santa Ana.

With the Rams lcase soon to expire, the team is trying to

position itself for the best possible deal. from

heim these days is decidedly glum.

Neither team is happy with the stadiom,
and each positively hates the other. The city is
facing massive rcpair to the Big A following the
Northridee carthquake. On top of that, the
Rams arc asking for substantial football
improvements to the stadium to boost its prof-
its (al the city’s expense, of course). At the
same time, some people are talking about an
entirely new baseball stadium for the Angels
that ¢ould cost $150 million.

That poses a dilemma for Anaheim: how
much more is it willing to spend to please its
professional sports franchises?

The city is not exactly a skinflint when il

the city, To gain leverage in the discussion,
Save thc Rams claimed last spring that an
upidentified investor was waiting Lo steal the
foothall team off to Baltimore if the city did not
comply. Now it appears that there is no
investor and Frontiere does not want to scll, so
Save the Rams is taking a different tack — turn
over the Big A to the Rams and build another
stadium for the Angels.

Save the Rams’ Powlawski proposes that the
city shell out $60 million to add laxury boxcs at
the Big A and rcconfigare it for football onty. To
raise the monoy, he suggests refinancing the sta-
dium. “We only owe about $30 million on it
now,” he observed. By refinancing it, “we could

comes to sports venues. Last year, Andheim
spent $105 million to build The Pond, a 20,000-scat arena:, But
perhaps Anaheim’s lust for sports franchises, and their alleged
economic benefits, has led the city to its current unhappy state,
in which it finds itscl alternately sued and threatened with
abandonment by sports clubs.

In 1966, the city built the Big A, then an open-air, horse-
shoe-shaped baschall stadium of about 45,000 seats, as a

build-to-snit for the Angels baseball franchise. In 1980, howev- .

cr, the Big A got even biggoer, when the city succeeded in sign-
ing the Rams foothall club, in part by promising to reconfigure
the stadium as o gridiron, adding nearly 24,000 scats, and
enclosing the stadiom., -

It was clcar that the baseball team felt supplanted by Ana-
heim’s new sweetheart. The enlarged stadium was at best an
awkward fit for bascball, To make matters worse, Angoels
owner Gene Autry, the affable Tormer star of cowhoy movies,
was angerer that the city had sweetened the deal with Rams
owner Carroll Rosenbloom by offering development rights in
part of the Big A parking lot to a real estate partnership includ-
ing Rosenbloom and Cabot Cabot & Forbes,

In 1981, the Angels renewed their lease to the city, with the
understanding that the city and the bascball team would
resolve their differcnoes at a later date; the ball club was
apparently worried that new commercial buildings would roil
the traffic pattern inside the parking ot by blocking important
cntrances and exits. When the city issued a conditional use per-
mit Lo start construction on the effice buildings in 1882, the
Angels sued, and the case has stayed in coart for 12 years, In
May, the Fourth Districi Court of Appeal ruled that the city had

raise $50-60 million.” A Rams spokesman would
comment only that “we’re open to all possibilities.™
To accommaodate the baseball team, Powlawski proposes a

new baseball-oniy stadium of about 45,000 seats, which he

claims would cost about $104 million, Angels spokesman Kevin
Uhlick said Powlawski’s estimate was too fow and that a state-
of-the-art stadium could run $170 million. (New bascball stadi-
ums in Dallas and Cleveland openced Lhis year after costing
about. that much.) Ie said the Angels are unlikely to put any of
their own money into such a development,-but hinted that the
financing conld be raised “using the resources of both Anaheim
and the Angels” in such a way that the taxpayers would not be

burdened. Rams booster Powlawski is also confident that

financing could be found for the new basebalt stadium “through
some participation of both city and county.”

It Powlawski has his way, Anabeim residents could fork out well
over $200 million 1o give the Rams and the Angels the hest possible
stadiums. The vity would presumably benefit economically, as the
financial studies will undoubtedly prove, But is this a good idea?

I don't think there is any public inlerest whatsoever thay dic-
tates cities should subsidize wealthy sports clubs. But since [
am apparently the only person in America who believes this, [
don’t expect my point of view to get very far — particolarly in
Anahcim, which is arguably the biggest sports booster among
California’ citics. But the city should at least demand, and get,
some up-front equity money from the Rams and the Angels for
new construction. Maybe those enthusiastic gentlemen from
the Save the Rams organization would be interested in ponying
up for a new stadium, That way, at least, we can keep the hairs
o1 the city’s proverbial head from being picked clean. O




