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& DEVELOPMENT REPORT

Alame'da Coun-
iy’'s sweeping land-
use plan for 400

. gquare miles in the

COUH Plan eastern part of the

county has come

1 STy under attack by {arm-

:)FaWS F]I‘e ers, some landown-
m

ers, and the City of
Livermore — all of
whom have sued to
try to block its imple-
mentation,

- _
. leemlore ' When it was -
passed last spring,

the East County Area
Plan was hailed by
environmentalists and
, . many urban develop-
But Envnonme_ntal ers as a-visionary
Groups Endorsoe document. While per-
East Area Proposal mitting the arvea’s

o population to double
by 2010, the plan also establishes firm urban
growth boundarics jn most of the cast county
and creates 320-acre minimum parcel sizes in
many agricultural areas. The plan also calls
for a mitigation fee system on new develop-
ment to finance the acquisition of open space.

Ranchers

The plan covers the entire castern half of -

Alameda Gounly, stretching from Hayward on
the wost to the San Joaguin County ling on
the east. Much of the controversy surrounding
the: plan involved development and preserva-
tton along the Continued on page 9
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Thanks to recent DlsaS[BIS
ment is making 4
comeback in  Los

. . 1

New redevelop-
ment projoct arcas : I
are in the works all
result of the 1992 civil L,A, C| af \
unrest and last Jan-
based earthguake. New Areas for
These two disasters Earthquake, Riots
than a dozen new pro-
ject areas, cncompassing virtually all of the

The first two post-riot redevelopment
plans — for the Broadway-Manchester area
scheduled for LA, City Council approval late
this year. Moving ¢ven faster under the
law, the city’s Community Redevelopment
Agency is also drawing up plans for several
sent those plans Lo the council by the end of
October.
with limited purposes in mind. The “recovery
area zones,” located mostly in South-Central

disasters, redevelop- B '
il

Angeles,

over the city as a

uary’s Northridge- . Agency Considers

could result in more

City of 1..A.”s 1b city council districts,

and a portion of the Crenshaw district — are

state’s special post-disaster redevelopment

carthquake-damaged arcas and hopes 1o pre-
Both sets of prﬁject areas are designed

Los Angeles, Continued on page 10

In a landmark ruling, the
Fourth District Court of Appeal
has struck down an initiative
restricting residential growth,
concluding that state planning
and housing law pre-empts a
city’s ability to restrict housing
if it impedes state polioy in
doing so.

The Fourth District’s ruling
in Building Industry Assecia-
tion of San Diego v, City of
Oceanside places 4 legal cloud
over all of the state’s approxi-
matoely 60 jurisdictions with
numerical ‘restrictions on

(oeanside
(rowth Lims
Overiumed by
Appellate Gort

Land-use law experts
throughout the state called the
raling an important one, and
some predicted more lawsuits
challenging numerical caps.
Other lawyers suggested that
the caps will not be challenged
immediately because building
permit levels are so low, But
they warned that litigation is
likely when the housing mar-
ket, which is already coming
back, improves more,

For a detailed analysis of
the Oceanside case, please
turn o CPEDR Legal Digest on

housing development.

page .




7} ] alking a tightrope between local
E ldIldOWIleI‘S and federal wildlife biolo-
i gists, the Riveiside Gounty Habitat
Conservation Agency has released the final
draft of their plan to save the Stephens’
kangaroo rat. Local officials hope the
agency’s board will vote on the plan in
October.

The agency’s short-term permit with
the 1.8, Fish & Wildlife Service, which
allows development on K-rat habitat,
expires in September and the RCHCA has
asked for an extension.

Replacing a draft issued last November,

R September 1
R "

a multi-species preserve.

The final K-rat preserve could
appreach 40,000 acres in size. However,
the “core reserve area” — that is, the area
actually occupied by kangaroo rats — cur-
rently totals around 12,500 acres. In a let-
ter last January, Fish & Wildlife indicated it

would not approve the county’s plan unless
the plan called for eventual acquisition of
15,000 acres of land actually occupled by
kangaroo rats. (The county now has approx-
imately 31,000 acres of occupicd K-rat
habitat.) _

Loew said the new plan provides

the new plan accommodates several con-

cerns among local landowners, The plan drops a half-mile buffor
zone around K-rat habitat; a requirement that would have permit-
ted wildlife officials to participate in the loeal land use process for
those arcas. The plan also gives more leeway to some landowners,
For example, “discing” of land for fire prevention purposes is per-
mitted in the immediate vicinity of structures.

The biggest remaining issue, however, is likely to be the ques-
tion of how much additional land th¢ RCHCA must acquire for the
U.S, Fish & Wildlife Service to approve the plan. Both sides agree
that approximately 2,500 additional acres are required. But Fish &
Wildlile wants 2,500 acres of occupied K-rat habitat — which would
require acquisition of between 6,000 and 10,000 gross acres —
while the RCHCA wants to place a limit at 2,500 gross acres, oscu-
pied or not. “The main issuc is that they wani those areas to be big-
ger than we can afford,” said Brian Loew, executive director of the
RCHCA.

It is difficult for Llle RCHCA 1o purchase occupied K-rag habitat
only. The agency musl purchase land on a parcel-by-parcel basis.
But each parcel typicaily includes some ocoupied habitat and some
lang that K-rats do not occupy.

Approval ol the county’'s lomg-lerm habitat conservation plan for
the K-rat would end a six-year period of turmoil for the county. The
Fish & Wildlife Service listed the K-rat ds endangered in 1988, a
move that brought development in Riversidé County to a halt and
heightened the awarencss of all Jocal governments in California to
the agency's potential power over land vse.

Subsequently, Fish & Wildlife approved an interitn habitat con-
servation plan that imposed a $1,950 per acre mitigalion fee on
new dovelopment, Yor each acre of K-rat habitat that was devel-
oped, an acre of habitat had to be purchased with mitigation fee
money on more o less the same timetable. The RCHCA was formed
to prepare the long-term plan and to buy K-rat habitat with tho mit-
igation money.

S0 far, RCHCA has purchased more than 6,000 acres with miti-
gation money, and according to Fish & Wildlife the agency is more
than 800 acres “ahead of schedule.” “Ihey've done a great job of
getling the bang for their buck,” said John Bradley of the Fish &
Wildlife Service's Carlsbad office. In addition, RCHCA has arranged
thousands of acres in donations from public agencics such as the
Metropolitan Water District. (CPEDR, March 1993.)

For several years, Riverside County appeared to be working
toward a multi-species habitat conservation plan that would
already be in place when other specics are listed as endangered, as
is expected. Amid complaints from landowners, however, the
RCHCA chose instead to prepare a long-term HCP only for the K-
rat. “People are desperate to be free of this,” said Loew, Instead,
the final K-rat plan, once approved, will form the starting point for

detailed financial analysis estimating the
financial limitations imposed by the mitigation fee and the future
real estate market in Riverside County. He said the financial projec-
tions -suggest that the RCIHCA will be able to purchase only about
2,600 additional gross acres,

Bradley, however, said Fish & Wildlife is not likely to approve the
plan unless 6,000 1o 10,000 additional gross acres are acquired.
“They've done very well at raising money through the mitigation
fee,” he said. “The Service doesn’t agree with their economio analy-
8ig.”

The RCHCA is a joint-powers authority that includes Riverside
County and seven cities also affected by K-rat hahitat.

W Contacts:

Brian Loaw, Riverside County Habitat Conservation Agency, {809)

275-1100.

John Bradley, U.S. Fish & Wildlife Service, (618) 431-9440,

North Natomas Financing Plan Approved

A $700 million financing plan for North Natomas has been
approved hy the Sacramento City Council, clearing away one of the
few remaining obstacles for the arca’s development.

North Natomas is a mostly undeveloped arca along Interstate 80
porth of dewntown Sacramento. It is considered prime real estate
because it is s0 close to downtown, but it has suffered [rom envi-
ronmental problems — especially [lood control — and busted
development plans in the past. An earlier plan resulted in the-Arco
Arena and a.Raley's distribution center but little else.

Under the new plan, about half of the North Natomas acreage
will he developed, and developers will pay more than $600 million
of the $700 million plan for lnancing public infrastructure,

Flood centrol issues are siill pending, however, A draft of a fed-

-eral floodplain regulation would prohibit commercial development

for two years. Natomas levee improvements could be completed in
1996, which would allow development to commence.

Hindu Temple Will Be Mission-Style

A controversial Hindu temple was approved by the City of Nor-
walk after the architect redesigned it as a Mission-style building.

The city rejected a conditional use permit for & more traditional

Hindu structere in 1992,

The project was opposed by neighbors who were concerned
about trafic and said the building was incompatible with their
neighborhood. Architect Natoo Patel also reduced the building’s
gize by 20% and its capacity by 40%. The Hindu congregation is
made up of 28 families who are part of the International Swami-
narayan Satsang Organization. They have met in private homes
since the congregation’s formation in 1982, [

g’./-‘

velopment agencies, but rarely give
L)} money back in return, In an unusual
ahout-face, two public school agencies in
Stanislaus County appear ready to help
fingnee a new administrative building in
the City of Modesto in exchange for a rich
flow of subsidies and tax increment. The
agencies, in fact, will become anchor ten-
ants in the building, which in turn will help -
anchor a $160 million redevelopment pro-
ject in the city's downlown area.

The deal is a textbook case of how pub-
lic agencies assist vedevelopment efforts in

S chools typically take money from rede-

ik,
dnteg

st D
Redevelopmen t Deal for
oo Offices

ingreases Lo $1.0 million in the year 2014.
‘Those projections assume anmual growth in
assessed valuation of 3%, which Bailey
described as “the most conservative case,”
because valuation has grown about 6%
annually during the past decade.

While a $16 million building may look
extravagant at first glance for several mm-
dred employees, Bailey said it was neces-
sary: “People may complain (aboul the
deal) and say you shouldn’t do this, but
when they walk into our building, they say,
this is outrageous.” Currently, the school
district is operating out of a small elemen-

downtown areas. The proposed building is

a five-story, 163,000-square~-fool structure that will serve as head-
quarters for both the Modesto City School District and the Stanis-
laus County Office of B'ducation, which together employ about 350
people. :

Under the proposed deal, the Modesto Redevelopment Agen(,y
would contribute $5 million toward construction, while each school
agency would contribute between $5.7 million and $6 million.
Modesto City Schools plans to recoup its investment. during the 40-
year life of the redevelopment area from tax increment. The school
hoard does nob expect tax increment Lo cover debt service for the
first five years, so it expects income from existing participation
agreements with four other redevelopment arcas in the county -
Stanislaus Gounty, Gity of Cercs, Turlock and an agency in the anin-
corporated sphere of infiucnce of Geres, Tun. jointly by that city and
the county — to make up the difference,

The county’s Office of Fducation does not have a finalized plan
to Tecoup its investmont, although local officials expect the county
to cover ks costs through existing pass-through agreements with
other redevelopment agencies throughout the county.

’I'he pian enables the school district and county agencgy 1o
finance the administrative building with tax increment, which. other-
wise. can only be used for schoeol facilities and school-related
improvements. “Cluu'ly we were going to have {0 pass money
through to the schools,” said Mike Herrero, assistant city manager.
“The question was, could we do qomuthmg in whioh the schools
were the heneficiary of that money,” he said.

The agencics will own the building, with the oxcopuon of some
street-level retail space, which will be “condominiumized” to the devel-
opers, Wilmore Development of Gosta Mesa and Regent Partners of
Atianta, Ga. The developers are responsible for the ambitious redevel-
opment plans that include a 12-screen mmltipiex theater, a parking
stracture, vetail and restaurants. The staff of the school district and
county agency will provide the necessary foot traffic to support the lirst
phases of the project. “The city told us Thf‘y would make it more finan-
clally attractive, if we were to locale in the redevelopment area. b
accomplishes not only our goal, but their goal as well,” said Debbe Bai-
ley, Modesto schools planning divector,

Bailey said she was confident that tax increment can not only
cover the school district’s debt service on the project, but provide
additional income for such projects as a new parking lot and air
condlitioners lor the antiquated Modesto High School. Projections
show that the school district should reccive $150,000 in the first
year that the administrative building is in use, and that amount

tary school building, which lacks earth-

guake reinforcements, supplemented by & dozen temporary struc-

turcs in the parking lot. “Our board recom is an old clagsroom,

which fills up with 10 people.” she said. 1.ocal growth hias also led

to an expanding school system, which cinrently has 35 sehools and

30,000 students in several Stanislaus County cities. The staff has
arown to 125 people.

The Modesto Schoeol Board appmwyd the concept in July, and is

“a momih or two away from adoption™ of the Development and Dis-

position Agreement with the redevelopment agency, according to

Bailey.

LAFCO Approves Santa Maria Schools Deal

After months of wrangling, school districts, developers, and city
olficials in Santa Maria have finally agreed on 4 school mitigation
plan for some 1,700 acres of land now planned for development.
And the Santa Barbara County Local Agency Formation Gommis-
sion, which brokercd the deal, has approved the annexations.

Under the final plan, the developers will pay $2.72 per squarc
foot on new homes as long as there is capacity in the local school
systems. Whon capacity runs out, the developers’ share will rise 10
$3.97 per square foot, or approximately 75% of what the school
districts wanted. All sides are committed to supporting a local bond
issue. If a hond issue passes or state funds are forthcoming, tho
developer share will drop to $2.72 per square foot. Santa Maria's
clementary school district will receive most of the funds. The
LAFCO approved four of the six anncxations on August 18 and was
expeoted Lo approve the other two on September 1.

The annexations had been held up because the local school dis-
tricts wanted full mitigation on approximatcly 5,000 new homes
proposed. in the anmexation area. The city, which was already in Jiti-
gation with the school districts on five other development projects,
took the position that it was not legally required to require more
than $1.72 per square foot from the developer for schools. (CPEDR
Town & Gown, Junce 1994.) Under the state School Fagilitics Act,
$1.72 is the current legal limit on development fees imposed by
schools. An extra $1 per square foot lapsed last November with the
failure of Proposition 170, which would have allowed passage of
local school bonds with a simple majority vole.

In an innovative move, all sides were forced into negotiations by
the LAFCO. LAFCOs do not have the power Lo placoe conditions on
annexation. In this case, hiowever, the LAFCO chose to withhold
approval of the annexations untll a mitigation plan was agreed upon
by all sides. 11




Eocal officials around the state don't
- like the fact that homeless organiza-
EL tions have priority in base reuse
efforts — and don’t have to get local
approval to operate on closed bases. Now
Gov. Pete Wilson and the state’s congres-
sional delegation appear to be making
some headway on the issue.

Troubled by the aggressive efforts of
homeless care providers to lay claim to
entire military bases, Wilson went to
Washington in July to mect with a delega-
tion of state Gongressmen — including
Reps. Geerge E. Brown Jr., D-San
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Alameda Mayor Bill Withrow complained
that the city would become a “dumping
ground” for homeless people from the
entire Bay Area, which is believed to have
20,000 homeless people. Officials of the
Emergency Services Network say the ptan
is preliminary and that they are willing to
negotiate.

March Air Force Base in Riverside

21 homeless groups have expressed inter-
est in building and/or land on the base,
although “only one group has asked for the
entire base,” said Shari McTiver, site man-

Bernardino; Jerry Lewis, R-Redlands; and ‘

Ron Packard, R-Oceanside — and lobby for changes to the Stewart
B. McKimney Act; under which homeless care providers are given
first right of refusal to take title Lo “underutilized” federal property.

On July 21, the House of Representatives passed, by voice vote,
an amendment to the McKinney Act. Sponsored by Rep, Douglas K.
Bercuter, R-Nebraska, the amendment would give local officials the
power Lo choose which parts of bases could be used for homcless
housing. (Bereuter is one of the few members of Gongress with a
professional background in urban planning.) Thosc officials would
then forward the requests 1o the Department of Housing & Urban
Development, which would have the responsibility of cvaluating
applications from homeless groups. HUD would replace the Depart-
ment of Health and [luman Services, which has been criticized by
Wilson and some Congressmen for taking too long to process the
housing requests. The Bereuter amendment is now pending in the
Senate. _

“Economic developmeont should be our number one concern and
this amendment will provide a reasonable balancé belween eco-
nomic redevelopment and homeless assistance,” Wilson said in a
statement after the July 21 vote in Gongress.

The MceKinney Act had rankled local base-reusc authorities
because homeless advocates can apply directly to the federal gov-
ernment with requests for land and/or buildings, regardless of com-
mitments or plans of local officials. The housing providers must
make the request within 60 days following the announcement that a
hase is to be closed. The bill was enacted in 1987, prior to the
recent cycle of base closurcs. While HHS reviewed the requests, all
other reuse plans were delayed. The most notorions caso involying
the McKinney Act was thal of Norton Air Force Base lasl yoear,
which had to wail nine months to create s new international airport
on the former military base until HHBS denied the request from a
homeless group from outside the arca which wanted the entire
base. o
Other bases affected by the McKinney Act include an 18-acre
parcel near Long Beach Naval Station. Some community members
protested when HHS approved the entire site, formerly a housing
compound for naval personnel, as a homeless shelter,

Tempers are also hilling the flashpoint in the Cily of Alamieda,
where at least 17 separate groups have requested use of up to 800
housing units on Alameda Naval Air Station. Some local observers
have complained that if HIIS grants all the applications, the area
would be vseless for development, although it is unlikely that the
tederal agency would approve all of them. Causing particular panic
among local officials is a coordinated plan prepared by Fmergency
Services Network of Alameda County, which envisioned the naval
air station almost bhlanketed in homeless shelters and services.

ager for the Air Force Base Conversion
Agency at March. “Most of the agencies that are requesling proper-
ties are ones that we have been working with through Riverside
County Action Office,” she said, The most popular property is a 24-
unit temporary lodging facility, because most of the existing bar-
racks on the base are too large, at 150 units with 300 beds, for
most small housing agencies 1o manage, according to MeTiver. She
declined to comment on the amendments to the McKinney Acl, say-
ing, “It’s too soon for anything to have trickled down.™

Opposition to Base Campuses

Higher cducation may be a boon in the minds of some péople,
but it’s a NIMBY for some Northern California residents, who
appear disgruntled about plans to install campuses and research,
facilities on disused bases. Plans to build the new California State
University at Monlerey Bay on & portion of Fort Ord is meeting
opposition among some local residents in one of the state’s most
environmentally protective comununitics. A spokesman for a group
called Common Scnse Ford Ord has described the project as an
urhanizing “monster.” The school is expected to open in fall 1995
with 700 to 1,000 students, increasing to 13,000 students by 2010.

Meanwhile, at the Presidio in San Francisco, plans by UGSFE to
acquire the 6(-acre site of the Letterman Army Institute for
Research and the Letterman Army Hospital and convert them to a
medical research center is also encountering static from neighbor-
hood groups like the Marina Civic Improvement and Property Own-
ors Association, which says the university will generate too much
traftic.

Point Mugu Puts Up Defenses

The Naval Air Warfare Center, Weapons Division, at Point Mugu
in Ventwra Counly has mounted a campaizn to keep the facility
open; While Mugu is not currently slated for closing, the Pentagon
has announced that it will close one of its two sea test ranges,
either Mugu or Eglin Air Force Base in Florida, in the 1995 round of
baso closures, In response, base officials and Ventora County politi-
cians have formed the “BRAC 956 Task Force,” with the hopes of
raising $350,000 to holp rally support for the threatened base. The
3,000-acre base has 2,250 military personnel and 3,776 civilian
employees.

NASA Takes Over Moftett

NASA assumed control of the Moffett Field Naval Air Station
near Sunnyvale; the space agency has shared the facility with the
military for many yoars. 'The Navy built Moffett in 1933 for dirigi-
bles. Most recently, the naval air station was the West Coast head-
quarters for airborne submarine observation. 3

County faces a similar quandary. At least
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Court Overturns Oceansids Growth Limits

Conflict With State Law Cited;
Ruling I eaves Housing Caps Vu]nerablc

By William Fulton

In a landmark ruling, the Fourth Districi
Court of Appeal has struck down an Ocean-
side initiative resiricting residential
growth, concluding that state planning and
housing law pre-cmpts a city's ability to
restrict housing if it impedes state policy in
doing so.

The Fourth District's ruling in Building
Industry Association of San Diego v. City of
Oceanside places a legal cloud over all of
the state’s approximately 60 jurisdictions
with numerical restrictions on housing
development. The provisions of stale hous-
ing law . “clearly show an important state
policy to promote the construction of low
income housing and 10 remove impedi-
ments to the same,” wrote Acting Presiding.
Justice Richard D. Huffman for the unani-
mous Lhree-judge Division One panel.
“Prop. A [Oceanside’s 1987 initiative] is
such an impediment, and cannot survive a
conflict.”

The court also ruled that the initialive
was invalid because it conflicts with the
city’s pre-existing general plan. However,
the court did not reach the question of
what the appropriaie burden of proof
should be under Evidence Code §669.5
That code section places the burden of
proof on the city in any lawsuit challenging
the validity of a numerical housing cap.

Land-use law experts throughout the
state called the ruling an important one,
and some predicted more lawsnits chal-
lenging numerical caps. “Theoretically, all
caps are at risk,” said Donald Worley, the
winning lawyer in the case.

Other lawyers suggested that the caps
will not be challenged immediatcly because
building permit, levels are so low. Bat they
warned that litigation is likely when the
housing market, which is already coming
back, improves more, “As projects start 1o
get veactivated, we'll see some action,”
said attorney D. Barton Doyle, formerly

general counsel to the Southern California
BIA. “But it won't be until next year.”

Numerical caps on residential growth
were commonly imposed by fast-growing
residential suburbs throughout Galifornia
during the 1980s. According to a statewide
survey by UCLA researchers Ned Leovine
and Madelyn Glickfeld, about 12% of the
state’s local governments have numerical
caps on residential development — 51 of
470 citios and eighl of b8 counties.

The Fourth District’s ruling in the
Oceanside case is the latest twisl in a
marathon seven-year lawsuit that has
already involved two appellate court, rul-
ings and a two-year Superior Court trial
that cost $2 million to the city, The panel
issaed the roling on July 19 and ordered it
published four weeks later at the request of
the BIA and other developers. (ceanside’s
lawyor, Katherine Stone, said the city

intcnds to appeal to the state Supreme.

Court. /
In 1989, the Fourth District ruled that
the initiative was not facially invalid and
that it should proceed to-tvial. (BIA v. Supe-
rior Gourt, 211 Gal.App.3d 277, Sce
CP&DR July 1989.) In 1990, however, the
California-Supreme Court opened the dooy
to the possibility of state pre-cmption of
local land-use initiatives in Lesher Gommu-
nications Ine, v. City of Walnul Creek, b2
Jal,3d 531 (CPEDR, January 1991). Fur-
thermore, the Supreme Court specifically
called out the Fourth District’s ruling in the
Oceanside case. “A city may not adopt
ordinances and regulations which conflict
with state Planning and Zoning Law,” the
Supreme Court wrote, “To the extent that

Building Industry Association v. Superior

Court ... suggests otherwlse, it is disap-
proved.”.

I'roposition A restricts residential build-
ings permits in Oceanside to 8K por year.
The BIA argued that the initiative violated
three important provisions in state plan-
ning and housing law: Government Gode
§66008, which prohibits housing diserimi-
nation;, Government Code §65313.1, which
requires cities Lo zone sufficient Iland for

affordahle housing; and Government Code
§6b915, the state’s density bonus land for
affordable housing. The BiA also argued
that the initiative violated the Public Facili-
ties Management Element of the city's Gen-
eral Plan, which calls on the city to avoid
direci controls on residential development.

Subsequent to the first Court of Appeal
ruling, San Diego Superior Gourt Judge
Herbert B. Holfman presided over a lengthy
three-part trial. In the first phase, Hoffman
concluded that Oceanside had not rebutted
the presumption under Evidence Code
$669.5 that Proposition. A would have an
impact on the suppiy of affordable housing
mits in the San Diego region. o

In the second phase, Oceanside-set oub
to prove that, Evidence Gode notwithstand-
ing, Proposition A was necessary 1o main-
tain the city’'s health, safety, and welfare.
Concluding that the allocation mechanism
in Prop A was reasonably related to the
city’s infrastructure deficit and other prob-
lems identified by the initiative, Hoffman
raled in favor of the eity.

In the third phase, Hoffman rejected the
BIA’s argument that Prop. A was invalid
because it conflicts with the state planning
and housing law and with the city’s Public
Facilities Management Element. In so
doing, he stated that he was bound by the
appellate court’s 1989 ruling that state law
did nol pre-empt local land-use initiatives.

The BIA then appealed to the Gourt of
Appeal, arguing that Hoffman had used the
wrong standard of review in ruling for the
ity in the second phase of the trial, The
city, in turn, argued that Hoffman had
wrongly ruled for the BIA in the first phase
of the trial. But the appcllate court decided
to go in a different dircetion. “Having stud-
ied these issues, we decline to base our

decision on any of them,” the appellate-

court said, “Rather, the dispositive issue
presented is the issue of whether Prop. A
impermissibly conflicts with either the
city’s gencral ‘plan ... or slate-law provi-
slons litigated at trial, When we apply the
doctrine of law of the casc and the rules
announced in Lesher ... we conclude that
Prop. A was invalid when passed because
it 18 inconsistent with policies established
by the general plan, and it is further invalid
hocause it conflicted with state law as of
the time of its adoption.”

In reaching this conclusion, the appel-
late court first ruled that its pre-lLesher
decision was not binding on Judge Hoff-
man. Passages in the Lesher ruling, the
appellate court said, “undermine the validi-
ty of the prior opinion’s statements that
‘partial inconsistency with portions of a
gencral plan -or state law will not alone sul-

fice to render a numerical growth control

ordinance invalid’ and also suggests that
this court erred in stating ‘substantial com-
pliance with state law is the test applicable
to Prop. A’ Further, it seems our statc-
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ment that ‘no stale preemption precluding
enactment of [Prop. A] is present in the
field’ was too broad, as it is now clear that
growth control ordinances may not conflict
with state planning and zoning laws.”

The court. also decided that the previous

decision did not make any final determina-

tion on the question of whether Prop. A

was invalid because it was inconsistent
with the general plan.

Having reached those conclusions, the
court then overturned the bulk of Judge
Hoffman’s decision.

Regarding the Public Facilities Manage-
ment Element’s apparent prohibition on
numerical caps, the court said that Prop, A
“is not compatible with the then-existing
general plan.” In addition, the court noted
that the general plan also called for ade-
quate housing for all economic segments,
“Prop. A does not promote this policy and
accordingly must be deemed inconsisient
with it,” the court wrote,

Regarding the conflict with the Govern-
ment Code, the court concluded: “The facial
conflict of Prop. A with these three sections
stating state housing policy may be deter-
mined as a matter of law. Prop. A must be
considered invalid as of the date of its
adoption.” L3

M The Case:

Building Industry Association v. City of

QOceanside, No. D016581, 94 Daily lournal

D.A.R. 11413 {August 18, 1894}

M The Lawyers:

For Building Industry Association: Donald

Worley, Worley, Schwartz, Garfield & Rice,

(619) 239-0815.

‘For City of Oceanside: Katherine E. Stone,

Myers, Widders & Gibson, (805) 644-7188,

TARINGS

Takings Case Filed 3 Years Later Is
Time-Barred, State High Goutt Says

By Larry Sokoloff

In its first ruling in a regulatory takings
case in 16 years, a unanimous California
Supreme Court has said that landowners
must exhaust all administrative and judicial
remedies within the statute of limitations
period before they can claim a taking,

The court’s opinion settles an issug that
had been the subject of considerable
debate. In five rocent cases, California’s
appellate cases had split on the question of
when a takings action must be filed. Addi-
tionally; this opinion offered strong support
for the current system used to challenge
land-use regulations in the state. The

Supreme Court said that the purpose of
regulations requiring administrative man-
damus and short statutes of limitation to
attack land-use law “is to permit and pro-
mote sound fiscal planning by state and
local governmental entities.”

The court roled in a case brought by a
developer who filed suit three years after
Glendale had refused to allow him to build
on 40% of his hillside property. Under the
Subdivision Map Act, such challenges are to
be brought within 90 days.

Developer R.R. Hensler had claimed that
he did not have to firgt challenge the validi-
ty of the ordinance befere pursuing a tak-
ings action. But the Supreme Court said
that based on UU.S. v. Riverside Bayview
Homes, 474 U.8. 121 (1974), “Only when a
review process has been completed is it
possible to determine whether a taking has
ocourred,” '

After citing Agins v. Tiburon, 24 Cal.3d
266 (1979), its mast recent case on regula-
tory takings, the court said, “Compensation
must be paid for a permanent taking only it
there has been a final judicial determination
that application of the ordinance or regula-
tion to the property is statutorily permissi-
ble and constitutes a compensable taking.
Even then the state or local entity has the
option of rescinding its action in order to
avoid paying compensation for a permanent
taking.”

Hensler purchased a 300-acre hillside
parcel in 1978. In 1981, the city of Glendale
enacted an ordinance that prohibited con-
struction on major ridge lines in the city to
prescrve their scenic qualities. In enacting
the ordinance, the city used its authority
under the Subdivision Map Act.

In 1986, the city approved construction
of 588 homes and condominiums on a por-
tion of the parcel. None of the units were Lo
encroach on the major ridge lines. A high-
density development of 540 homes and
condominiums was eventually built.

Hensler filed an inverse -condemnation
action in September 1989, seeking $10 mil-
lion in damages because development was
precluded on 40% of the property. Glendale
claimed there was a 90-day limitation peri-
od under Government Code §66499.37 and
that inverse condemnation was bharred
hecause the developer had failed to chal-
lenge the conditions placed on developing
the land, A trial court sustained Glendale’s
demurrer and dismissed the action.

The Court of Appeal upheld the dis-
missal, rejecting Hensler's argument that
the longer limitations period under the
CGode of Civil 'rocedure should have been
apptied. The Supreme Court agreed. In an
opinion by Justice Marvin Baxter, it said
that CCP §§318, 319, and 339 apply only if
no “different limitation is prescribed by
statute.”

The court said: “Plaintiff cannot trans-

form the action into one which does not
chalienge the validity of the ordinance, reg-
ulations, and administrative actions by
acquiescing in the taking, assuming the

validity of those actions, and seeking only

damages.”

Hensler argued that pursuing adminis-
trative and judicial remedies is unreason-
able and unconstitutional because of the
costs and delays. But theé court said there
is no extended delay since an inverse con-
demnation proceeding may be combined
with the petition for a writ of mandate, and

_ because the owner does nol pay the costs

of a meriloripus taking claim. _

Hensler also argued that it is nnconsti-
tutional to reguire a landowner to pursue
these remedies because a landowner does
not have the right to a jury trial in°'a man-
damus proceeding. But the court said that
under Article 1, Section 19 of the California
Constitution, there is a right to a jury trial
in inverse condemnation on the question of
damages. :

The court expressed doubt that a taking
had occurred, noting that development had
been permitied on part of the property and
that Hensler conceded that the ordinance
did not deny him all economically feasible
use of his property. :

The case attracted strong interest from
landowners and from government agericies.
An amieus brief in favor of the plaintiffs’
position was filed by the Pacific Legal
Foundation. Amicus briefs in faver of the
defendants’ position were filed by the
League of California Cities and the staic
attorney general’s office. Hensler's attor-
neys are seeking reconsideration by the
Supreme Court. O

M The Case:
R.R. Hensler v. City of Glendale, 94 Daily
Journal D.A.R. 10398 {July 27, 1994).

# The Lawyers:

For R.R. Hensler: Gideon Kanner, Crosby,

Heafey, Roach & May, (213} 896-8000.

For Glendale: Benjamin Kaufman, Freilich,

Kaufman, Sohagi & Fox, (310) 444-7805,

Appellate Court Overturns
Stanislaus County EIR

For the first time in four ycars, a statc
appellate court has found an environmentat
impact repert inadequate,

In addition, the Fifth District Court of
Appeal in Fresno has enjoined Stanislaus
Gounty from permiiting the Grayson Park
development project from proceeding until
the EIR is fixed. “The record demonstrates
what only can be characlerized as grudging

and pro forma compliance with the Califor-
nia Environmental Quality Act,” the court
said. ) .

Because of direction from the state
Supreme Court and judicial turnover,
judees around the state have proven less
reveptive in recent years to CEQA plain-
tiffs. The result has been a notable
turnaround from the 1970s and ‘80s, when
appellate courts often expanded the scope
of GEQA’s application and the range of
subjects included in EIRS. According to-the
law firm of Remy & Thomas, which pro-
duces a-legal guide to CEQA, 16 of 18
appellate decisions last year favored CEQA
defendants, And, said Remy & Thomas, the
last time an appellate court threw out an
FIR was in -Kings County Farm Bureau v.
City of Hanford, 221 Gal.App.3d 692
(1990), which was also a Fifth BPistrict
case.

However, the Fifth District left no doubt
about its opinion of the FIR in the Stanis-
lans County case. The court faulted the
cournty for its description of the environ-
mental setting, the project description, the
alternative sites analysis, and the cumuta-
tive impact analysis,

The case involved a proposal by Aram-
bel and Rose Development Inc, to develop
633 single-family homes, a commercial
ared, and a park on 164 acres in Stanislaus
County near the unincorporated community
of Grayson. The county planning commis-
sion approved the project and certified the
environmental impact report in 1990, bul
was soon sued by the San Joaquin Rap-
tor/Wildlile Rescue Center, which asked
that the FIR be set aside. Superior Gourt
Judge David Vander Wall rilled in favor of
the county, but the Fifth District reversed.

Writing for a unanimous throc-judge
panel, Justice Timothy Buckley took the
county to task on a wide range of issues;
but was ospeeially critical of the FIR’s
apparent faultiness in dealing with the
impact of the project on wettands and agri-
oultural land.

Justice Buckley first took on the EIR's
description of the environmental setting, a
requirement imposed by §15125 of the
CEQA Guidelines. According to Buckley's
description, the EIR “leads one to conclude
the site and the surrounding area is rather
nondescript farmland.” However, Buckley
wrote, the site is adjacent to the San
Joaquin River and the San Joaquin Wet-
lands Farm preserve. By ignoring the river
and wetlands preserve, Buckley said, the

EIR precluded discussion into the possibili- |

ty that wetlands exist on the site itself.
“Careful review of the administrative
record demonstrates that the FEIR's
description and consideration of the site
and surrounding area is so incomplete and
misleading that il fails to meet the stan-
dard sel forth in the State CEQA Guide-

lines,”

Buckley also faulted the EIR’s project
description for -omitting discussion of a
sewer expansion that would be required as
part of the development project. A sepa-
rate EIR was prepared for the sewer
expansion. Rather than accepting that as
sufficiemt analysis under CEQA, however,
Buckley used it to show that the sewer
expansion would have envirenmental
effects that should have been dealt with in
the project EIR.

“Sewer expansion was recognized by
the Draft EIR as necessary to the project,
vet was excluded from the description of
the development project and its effects
ignored in the Final EIR,” Buckley wrote.
“The FEIR was thus premised on an
improperly curtailed and distorted project
description.” Buckley aiso found fault with
the growth-inducing analysis, which stated
that the sewer expansion would serve only
the project in question, Buckley said this
conclusion was contradicted by the sewer
expansion EIR,

Buckley said this problem was com-
pounded by 4 lack of attention to cumuda-
tive issues. The project EIR “makes much
of the fact” that only 11 acres of prime
farmland would be lost as a result of the
project, but does not mention that the
sewer expansion would eliminate 12 addi-
tional acres of prime farmland.

Buckley was extremely critical of the
EIR’s treatment of alternative sites, “The
Draft EIR states that there are ‘numerous
alternative sites’ avaitahle for the project,
hut does not identify any of these sites, dis-
cuss their aftributes or indicate why these
sites would or would not be feasible. In

fact,” he added, “it is not clear from the

record whether any specific alternative
sites were actually identified, mach less

seriously considered by the lead agency.” .

Furthermore, “the Final EIR ... did not ade-
quately identify and analyze the feasibility
of admittedly available alternalive sites.”
Buckley réjected the county’s argument
that it was up to the Raptor Center to show
that reasonable alternatives cxist.

In addition to the sewcr cxpansion
issue, Buckley criticized the FIR for failing
10 include other developiment projects in
the immediate area in the cumulative
impact analysis. Indeed, he noted that the
FIR failed to deal with several neighboring
subdivisions being considered by the Board
of Supervisors at the same meeting-as the
one in question.

M The Case: )

San Joaquin RaptorfWildlife Rescue Genter

v. Stanislaus County, No. FO19841, 94

Daily Journal D.A.R. 11306 (August 16,

1994}, .

B The Lawyers: .
For San Joaquin Raptor/Wildlife Rescue
Center: Roger Beers, {(415) 391-2710.

For Stanislaus County: Vernon Seeley,
Deputy County Counsel, (209} 525-8376.
For Arambel and Rose Development Inc.
(Real Party in Interest}: Sandi L. Nichols,
Washburn, Briscoe & McCarthy,

{415} 421-3200.
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Jury Awards $1.2 Million to Owner -
After S. Pasadena Revokes Permit

A former mayor of South Pasadena has
won a $1.2 million judgment against the
city and several council members for con-
spiring to violate his civil rights by revoking
a permit to expand his house..

A Los Angeles Superior Gourt jury
awarded Lee D. Prentiss $1.06 million for
actual losses, $150,000 for emotional dis-
tress, and $7,500 in punitive damages

-against three city officials. Prentiss had

filed a lawsuit alleging a wide range of
abuses, including civil rights violations
under $1983 of the federal civil rights law
(42 U.5.C. 1983).

Prentiss had sought to increase the
height of his 90-year-old home in the Oak-
lawn District from two to three stories. The
Qaklawn District is eligible for listing on the
National Register of Historic Places, though
it has not been placed on the list. The dis-
trict, and the Prentiss’s home, were includ-
ed in the state’s Historic Resources Inven-
tory. In 1990, Seuth Pasadena granted
Prentiss a building permit but then issued a
stop order one month later.

The city claimed that environmental
review under CEQA was required because
the state Ilistoric Building Code gave build-
ing officials discretion to review the project
and atiach conditions to the building per-
mit, thereby converting the building permit
from a ministerial action into a discre-
tionary action. Last year ihe Gourt of
Appeal ruled that nothing contained in the
Historic Building Code could be used to
convert the city’s building permit from a

ministerial process to a discretionary:

action and therefore make it subject to the
GHEQA process, (CPEDR Legal Digest, June
1993.)

In the subsequent trial, Prentiss, a con-
servative Republican, argued that more lib-
eral members of the cily council decided to
revoke his building permit for political rea-
sons. The Superior Court jury voted 11-1
that the three council members: acted with
“malice or oppression” against Prentiss.
After winning the large award from the city
itself, Prentiss asked only for nominal puni-
tive damages against the individual council
members. [
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M The Case:
Prentiss v. City of South Pasadena, Nos.
GC005208 and GC000620.

M The Lawyers:
For Prentiss: David King, Dilulio & King,
(818) 502-1700.
For South Pasadena: David Lawrence
(818) 304-7830.

TARINGS

Developer Must Seck to Overturn
City Action Before Making Claim

A Tustin landowner who objects to con-
ditions imposed on his development must
first seck to overturn those conditions in
court before filing a damages claim, the
Fourth District Court of Appeal has ruled.

Feridoun Revai filed the damages claim
after Tustin revoked his original conditional
use permit because of a noticing problem
and then imposed more restrictions on his
project. But the appellate court ruled that
Rezai must first file a writ of administrative
mandamus sceking Lo overturn the city’s
action.

Rezai initially reeelved a GUP for an 11-
unit apartment building from the Tustin
Planning Commission in 1989, After he
pulled the building permit and began ¢on-
structien, several neighbors complained
that they had not been notified about the
planning commission hearing. Tustin con-
cluded that even though, Rezai had submit-
ted & noticing list to the city that he had
personally checked for accuracy, the labels
he- subsequently provided ‘contained some
inaccuracies.

As a result, Tustin reopened the public
hearing after proper notice to neighboring
property owners. Eventually, Rezai
appealed to the city council, which
approved a CUP that significantly scaled
back the project.

Rezai then filed a damages claim under
Government Code §910, seeking damages
arising from revocation of the building per-
mit and the CUP, Tustin rejocted the claim
and Rezai then filed suit, cldiming breach
of contract, promissory ostoppel, violation
of statutes and ordinances, and declaratory
refief.

QOrange County Superior Court Judge
Thomas Thrasher granted judgment on the
pleadings for Tustin, ‘Thrasher said Rezai
had not exhausted his administrative
remedics because he had failed to seek
admitistrative mandamus before suing for
damages.

Rezai argued thal his situation was
exempt from the general ruie that adminis-

trative mandamus is the proper method to
chailenge the validity of permit conditions.
In particular, he peinted to Laguna Village
Inc. v, Gounty of Orange, 166 Cal.App.3d
126 (1985), which stated that the man-
damus rule can be waived in situations
where a new fee is imposed on a permit
obtained after the project has begun. (The
Laguna Village case, in turn, relied on
MelLain Westorn #1 v. County of San Diego,
146 Gal.App.3d 772 (1983).) :

While acknowledging similarities
between the cases, the appeliate court
declined to extend the administrative man-
damus rule to Rezai's case. First, the court
said, in the other cases the landowners said
that the time required for administrative
mandamus would cause them economic
harm. Rezai stafed that the delay caused
econemic liarm but did not make the same
claim regarding the time required for
administrative mandamus.

Second, the court said, “we do not
holieve the exception should be applied
where the landowner does not seck the
refund of a fee, but secks damages arising
{rom conditions restricting the development
or requiring additional amenities.” A fee
controversy involves a fixed sum, the court
noted, whereas “the claimed damages aro
uncertain and become irrevocable when the
project is built.”

M The Case:

Feridoun Rezai v. City of Tustin, No.

G013648, 94 Daily Journal D.AR, 9310

(Daily Journal D.A.R., July 1, 1994),

B The Lawyers:

For Fertdoun Rezai; Joel M. Ward and

Gregory B. Byberg, (310) 655-6644,

For City of Tustin: Staniey R. Jones, Layman

Jones & Dye, (714} 261-2345.
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Pre-1893 Parcels Are Legal,
Court of Appeals Rules

Three parcels of land in Santa Clara
County were lawfully created prior Lo 1893
— including one created by federal patent
— and therefore must be issucd certilicates
of compliance under the Subdivision Map
Act, an appellate court has ruled.

Lakeview Meadows Kanch v. County of
Santa Clara is the latest case to deal with
the difficult issue of whether parcels were
legally croated if they pre-dated the first
state subdivision law in 1893. The issue has
not been decided delinitively, and in fact
the state Supreme Court recently “punted”
on the issue in Morehart v. Santa Barbdm
County,

The casc began in 1991, when Lakoview

Meadows- Ranch asked for certificates of
compliance under the Subdivision Map Act
for three parcels — 4903, 4909, and 4911
—- the company had purchased in 1965.
Certificates of compliance simply certily
that a particular parcel meets the provi-
sions of the local subdivision regulations.
The county denied the certificates of com-
pliance and Lakeview Meadows sued.

In court, Santa Clara County argued that
parcels created prior to 1803 are not
exempt from- the provisions of the Subdivi-
sion Map Act. The law exempls any parcel
that is “in compliance with or exempt from
any law ... regulating the design and
improvement, of subdivisions in effect at,
the time the subdivision was established.”
The connty argued that since there wore ne
laws regulating the subdivision of lots prior
to 1893, the three parcels in question could
not possibly have been in compliance with
or exempt from those laws.

The California: Supreme Court. fa(,cd a
somewhat similar issue a fow months ago
in Morchart v. Santa Barbara County. The
Supreme Court struck down the counky’s
forced merger of lots subdivided prior to
1893 and rejecied the county’s argument
that the Map Act didn't apply becausc the
creation of the lots predated its passage. In
the ILakeview Meadows decision, the court
ruled that Santa Clara County’s argament
“is at odds with the California Supreme
Court’s interpretation” in Morehart. The

| appellate court ruled that the parcels had

been legally created and therefore were
exempt from the Map Act.

The court-also ruled thal one parcel was
legally created even though its creation
stemmed only from a federal land patent,
1ot from a property transfer.

Lakeview Meadows argued that parcel
4903 had been legally created via an 1891
federal patent to Southern 1’acific.

The county argued that as a matter of
law, parcel 4903 could not have been cre-
ated by the 1891 federal patcit. In arguing
the point, the county relicd on John Taft
Corp. v. Advisory Agency, 161 Cal.App.3d
(1984), a case in which lots were suppos-
edly identified on federal survey maps [rom
1878. In the Lakeview Meadows case, the
Gourt of Appeal ruled that Taft does not
apply because the issue was a federal
palent, not a federal survey map. Thus, the
court ruled, the federal patent did, in fact,
create a lawful parcel in 1891 a

M The Case:

Lakeview Meadows Ranch v. County of

Santa Clara, No. HO111582, 94 Daily Journal

D.AR. 11189 (August 12, 1994).

M The Lawyers:

For Santa Clara Gounty: James E. Lewis,

Deputy County Counsel, {408) 269-2111.

For Lakeview Meadow Ranch: James P.

Corn, Nossaman Guthner Knox & Elliott,

{918) 442-8888.
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Alemedla Gounty Plan Drarws Fire From Livermore, Kanchers

Continued from page 1

fast~growing [-580 comdor around the cities of Dublin, Pleasanton,
and Livermore,

Overall, the plan permits new urban development on only 5,200
acres — less than 2% of the entire land area in eastern Alamedd
County. Ranchette grape-growing will be permitted on another
5,000 acres, while the rest will remain in large-lot agricultural zon-
ing. (Existing cities already account for 28,500 acres, or about 11%
of the total land area.) '

The county had not drawn up a plan for the area since 1977,
prior to the current wave of urban development. “We wanted 1o
look at the big picture,” said Assistant Planning Director Deborah
Stein, While setting urban
erowth boundaries, the plan
also seeks to rectify an exist-
ing fmbalance of jobs and
housing in the area. The plan
permits peopnlation o grow
from 133,000 today te
250,000 in 2010. But it also
calls Tor a double of jobs,
from 76,000 to 150,000, dur-
ing that period of time.

The Alameda County
Board of Supervisors
approved the plan in May
aller a lengthy battle involv-
ing environmentalists,
landowners and farmers, and
neighboring cities, Key envi-
rofimental groups held out for
strict policies — even injecl-
ing the plan into the Oakland
mayor’s race to pul political
pressure on Supervisor Mary
King, who was a mayoral can-
didate.

The higgest surprise
cume when the supervisors,
under pressure from environmentalists, agreed at the last minute
10 impose 320-acre minimum parcel sizes on more than 100,000
acres, or about 40% of the enlire east county area. The move won
the support of the Greenboelt Alliance and the Sierra Glub, “The 320
can’t be underestimated,” said Owen Byrd, Gru‘anlt s policy direc-
tor. “It was an amagzing victory.”

FFarmers and ranchers unmedldtu}y LUI[ID]d]Ilbd that the rezoning —
down from the eurrent 100-acre minimums — will have a devastating
economic impact on their business. In June, the Alameda County Farm
Bureau, the Alameda-Contra Gosta County Cattlemen’s Association,
and the Alameda County Rural Property Owners Assooiation sued,
claiming that the change should have been sent back to the county
planning commission for review.

But perhaps the biggest controversy over urban development issues

Sl Jose

- involves a 2,000-acre swath of land north of Livermore, which has long

been one of the east county’s leading battlegrounds for growtlr

To accommodate urban development, the county plan calls out
two areas for new growth — east Dublin and north Livermore. (The
two areas are divided by hilly terrain slatced for open-space acquisi-
tion under the plan; the owners of this buffer land are suing the
coumnty.) Stein said the county took alt the citics’ existing plans for
unincorporated areas into account — and, indeed, the county plan
coincides with Dublin’s growth policies.

Livermore, however, was a different story. Both Livermore and
the county agreed in general terms on development plans [or most
of the ar¢a in question — approximately 15,000 unincorporated
acres just north of the present Livermore city line. However, the
city and the county disagreed from the beginning over the eventual
buildout of the area — and especially over where the northern limit
of urban growth should he.

Last year, Livermore approved its own plan [or the area, which
called for an eventual population of 30,000 people and a hard
northern boundary ai a road called May School Road. Livermore
planner Susan Frost said the city’s politicians had long supported
the May Schoeol Road boundary, and retaining it was also on the
Greenbell Alliance’s list of important issues. .
Thoe county, however,
proposed puashing the urban
growth boundary further
north to encompass another
2,000 acres and increasing
the ultimate population of the
ared. According to Stein, this
boundary made sense from
the county’s point of view
because north Livermore was
more easily developed — and
more cxpensive to purchase
-— than the adjoining hilly
land slated for acquisition as

East - : open space. Acquiring tho
Alameda County north Livermore land as open
Plarming Area space, she said, would dis-
rupt the plan’s financial cal-
culations regarding open-
space acquisition countywide.,
But Livermore stood
firm. “We want them to
acknowledge our plan, as
they did with east Dublin,”
said Frost. She also claimed
that the county is skeptical
about Livermore’'s ¢commit-
ment to permilting development in north Livermore, given the city’s
slow-growth history.

Rather than reject the county staff’s recommendation, the Board
of Supervisors punted on the issue, Av its meeting in May, the board
removed the county staff’s proposed urban growth boundary for
North Livermore. But the board did not move the boundary down to
May School Road, as Livermore had requested. Instead, the hoard
left the boundary open and initiated a two-year study with the city
1o determine where the boundary should be.

Believing thal they had gained as much as possible, Greenboelt
Alliance supported the plan despite losing on the urban growth
boundary. Livermore, however, took a dilferent approach. In June,
the city filed a lawsuif challenging the adequacy of the Edbt County
Area Plan’s environinental impact report Qa

Alameda Courdy
Sinta Clava Counly

| Contacts:
Deborah Stein, Assistant Planning Director, Alameda County,
{610) 670-5400,
Susan Frost, Planner, City of Livermore, (510) 373-5200.
Owen Byrd, Greenbelt Alliance, (415) 543-4291.
Fred Jacobsen, attorney for ranchers, {(415) 375-8991.
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| Real Estate Markef Turns Against Thousand Oaks

new building. Designed by world-renowned architect
! Antoine Predock, the highly sculptural building looks like a
group of ancient towers, while its sloping walls artfully echo
the hilly country surrounding this city on the eastern boundary
of Ventura County.

But if the new city hall and perfomung arts center in Thou-
sand Oaks is a castle, the city budget threatens to become
something of a dungeon. In June, the city council authorized
the withdrawal of ncarly $13 million from seven different
reserve funds to pay the remaining costs of this $63 million
monument. This has left the city somewhat short of reserves.
The fund for computers, for example, lost $4 million and has
only $800,000 left in the reserve HlL.

€% ivic Arts Plaza in the City of Thousand Oaks is a splendid

The city correctly recognized that thie old city hall was a
hard sell, and fell back on Plan B: to raise the funds by selling
off developable land elsewhere the city, including a 14-acre
parcel right next to Givic Arts Plaza. This plan is neither fool-
hardy nor a sure thing. The city is correct that undeveloped
land is probably more marketable than an empty office build-
ing (although an office building with tenants would he more
marketahle than either.) And the land parcels are large enough
to attract large retailers. Further, Thousand Oaks, situated
roughly halfway between the San Fernando Valley and Ventura
on the busy Ventura Freeway, might well be attractive to
retailers. Some of the parcels, including the lot next Lo Givic
Arts Plaza, are redevelopment sites.

Fven with all that, the strategy involves

The city hopes to replenish these funds
shortly by selling off various bits of prop-
crty that it owns throughout the city. That
means, of course, that the city is rolling
the dice in the hope of finding buyers for
undeveloped property at a time when the
real estate recession is still very much a
reality in Southern California. The possi-
bility remains, of course, that the city
could find itself caught short, if a natural
disaster or some other emergency inter-
venes in the meantime.

Real cstate speculation is a sport that
has largely died oul in California, but -
Thousand Oaks seems not to have heard
ahout its demise. In its thinking, the city
seems stuck in the 1980s, believing that it
can confidently finance major projects by
relying on the upside in real estate. That
raises guestions about the good judgment

of propegrtyr ”-'

some risk, though that risk is hard to cal-
culate. More tronblesome yet — il any-
body cared --- is that the c¢ity is cashing in
some redevelopment parcels that might
have been better used in developing an
urban master plan to support the Civie
Arts Plaza. it would be a shame if the Civic
Arts Plaza wound up with a Wal-Mart (and
a Wal-Mart-sized parking lot) as its next-
door neighbor,

In this regard, the dilemma of Thousand
(aks is reminiscent of that of the cily of
Chula Vista, which is considering selling
_-off its redevelopment parcels just to pay
off its redevelopment bonds — an act that
somehow reminds me of a mother devour-
ing her young, or a serpent swallowing its
own tail. In both cases, similar anxieties
arise regarding hoth cities” short-scll

of a high-risk method of financing public

- works projects. It also raises the question of whether the city

is putting its redevelopment propertics to best use by osing
them to pay short-term bills rather than to build long-term
projects,

The precarious position of Thousand Oaks, a city with an
annual budget of $65 million, is all the more interesting
because it was not an accident; it was planned. [n an apparent
attempt to minimize bonded indebtedness in this conscrvative
alty, Thousand Oaks used $28 million of a $40 million tax-allo-
cation hond issue 1o build the performing-arts portion of Givig
Arts Plaza, and then raised anothor $22 million from the sale
of buildings and property, including an interim city hall. “The
only thing we didn’t have funding for was the final $13 mil-
lion,” said linance divector Bob Biery.

That money was originally expected to come from the sale pro-
ceeds of the former city hall, built in the early 1970s, and that's
where the deal starts to founder. ‘The ity spent only $3 million at
that time to build the old city hall on donated land, so the $13 mil-
lion privetag is probably not an unrcasonable markup. Bub can te
Torter cily hall, which was designéd for a specific user, be adapt-
ed 10 a new tenant? And how competitive is it now thal it is locat-
ed in a landscape full of half-cinpty office buildings?

strategy that seems to contradict the pur-
poses of redevelopment.

The change in strategy did not seem to worry the city coun-
cil. Only one member, Councilwoman Jaime Zukowski, who
had opposed the project when first proposed, seemed troubled
that the depleted capital fund might leave the city in a valnera-
ble position in the event of an emergency.

At this point, it would be easy to berate the city for taking
such big visks Lo linance such a big building. To do 80, howev-
cr, I risk contradicting mysclf, because 1 have written else-
where that cities should indeed spend a premium on public
buildings, because such buildings symbolize the city and will
be used for generations. And the city council may have the last
langh if the city-owned parcels sell at a prolit 1o developers,

Actually, 1 hope that turns out to be the case, becanse 1 liko
the huilding, and I admire Thousand Oaks, which has very littie
else to recommend it architceturally, for having the guts to
huild the thing, Still, the real estate-based linance stralegy
must he acknowledged as an act of brinksmanship. Having a
conservative streak myself, 1 might have advised the city to
rely more on bonding and less on the caprices of a. soff real
estate market, If something goes wrong, the proud battle-
ments of Antoine Predock’s Civic Arts Plaza could find itself
looking over a bleak [iscal landscape, [




