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Pm erty In a surprising show
' of strength, the private
RI tS property rights move-
. ment. has made impres-

] sive progress in

A VOC&IES Congress in the past
year. In the most signifi-

: cant victory so far, prop-
6 criy rights advocates
provision in the Catifor-
SS nia Desert Protection
Act that prohibits the

federal government from

m On SS using the presence of
endangered species to

seek lower land prices

§§

Win Key from private landown-
Exemption In ers. :
Desert Protection  The progress paral-

Bills lels impressive victories
' in court, inciuding the

U.S. Supreme Court’s
recent rulmg in Dalan v. Gity of Tigard. Four
years after the property rights crusade began
to coalesce, its power remains far short of the
influence wielded by what the activists con-
sider their chief ncmesis, the cnvironmental
community. But prospective changes in
Congress this November are likely to favor
the property rights movement even more.

Peggy Reigle of Cambridge, Md., founder
of the Fairness to Landowners Committee,
which claims to have 16,000 “mom and pop”
members in 50 states, said she is heartened
by the changes. "Our message is finally being
received.... We have instilled a fear in the envi-
ronmental community and I think we have
made a huge, huge impact in four years,” Rei-
ale said.

AL its core, the property rights coalition is
railing against land-use laws, particularly
those protecting wetlands and endangered
spocies, that il claims rob property owners of
the full use and value of their land, said
Robert Meltz, a property law expert at the
nonpartisan Congressional Research Scrvice.

“Judging from the decibel level of the
debate, the property rights movement is com-
ing on strong,” Meltz said.

Property righls advocates made more than
20 difterent legislative forays this past year
belore a Gongress Continged on page 10

succeeded in inserting a-

By Morris Newman |
State  lawmakers LegSIH lve

ended the 1994 session

with a record of spotty
and inconsistent achieve-
ment in land-use bills.

Despite approval of a-
number of bills involving
the California Environ-
mental Quality Act, mili-
tary base re-use (dis-
cussed on page- 4), and
the Wiiliamson Act, the
past session was most
notable for vetoed hills
and torpedoed reform
efforts, especially in
endangered species and

housing clement reform. ’I'OWth
While partisan politics Management
and last-minute lobbying Falls by
helped doom scveral the Wayside

bills, the real culprit may
be a sense of policy
burnout and changmg political prlomles

Although growth-management and busi-
ness ocompelitiveness had been high priorities
of the Wilson administration in past years,
public enthusiasm for these issues appears to
be at low tide. Observing that 1994 “did not
produce many blockbuster bills,” Peter
Detwiler, consultant to the Senate Local Gov-
ernment Committee, added that the past
year may have signaled “the end eof a policy
oycle.”

The inconsistency of the Wilson adminis-
tration on land-use issucs, even on its own
recommended policies, helped dim an already
lackluster year. Wilson, who has championed
the idea of cooperation among local govern-
ments above centralized control, vetoed AB
1877 (Klehs), which would have allowed
Alameda Gouunly and the cities of Hayward
and Pleasanton to coordinate open-space
policies; in his veto letter, the governor said
the bill “calls for an unwarranted interfer-
ence” by the state into local matters. Even
more remarkably, Wilson vetoed a hill that
originated in one of his administration’s rec-
ommendations: the creation of comprehen-
sive stale plan with the State Environmental
(zoals and Policy Report, which would have
included 24 state plans and offered the
promise ol Continued on page 9




A Jose’'s new infill-oriented general plan
4% has already been tested by a hostile
annexation attempt and a school district
lawsuit.

Under the plan, the state’s third-largest
city anticipates 58,000 new residential
unit$ by 2020. Virtually all of the new units
would be built under policies that encour-
age infill development and discourage
additional spraw? in a city that already
stretches to 170 square miles. Similar
Infill growth is projected for empty com-
meroial and industrial properties, accord-

ﬁ dopted just three months ago, San

Noveniher 1994

looked like South Almaden Valley would he
sacrificed as a means to hold off develop-
ment pressures elsewhere. San Jose City
Councilman Joe Head was pushing for
2,000 new homes there as a way to secure
parkland and trails. His idea was adopted
by the general plan task force and the plan-
ning commission, but an tith-hour cam-
paign by Mayor Susan Hammer won enough
voles to hold the city true to infill policies.
“What the council ultimately did to
protect South Almaden was stunning,” said
Vicky Moore of the Greenbelt Alliance.

ing to Kent, Edens, a deputy planning dircc-
tor for San Jose. The infil} development, along with open-space pro-
tection policies, are designed to protect undeveloped areas, espe-
cially the Coyote Valiey south of San Jose. -

The first test came shortly after the plan was approved, when
the Santa Clara County Local Agency Formation Commission
approved annexation that gave the initial nod for a reereational
vehicle park on urban reserve land in the Coyote Valley.

Despite the eity’s longtime protection policies for the Coyote Val-
ley, a property owner applied to LAFCO for city annexation so he
would be allowed to procced with development plans on the seven-
acro site, Surprisingly, just days afier the San Jose 2020 General
Plan was adopted, LAVCO approved the annexation, contradicting
the new document’s goals,

The action was called “shocking™ by San Jose Gity Attorney Joan
Gallo, who asked LAFGO Lo reconsider the approval. City staffers
say they had repeatedly told the applicant that development of a
130-space RV park was Loo urban for the southern fronticr of the
city, but Al Ruffo, an attorney for the applicant, argued the proposal
was consistent with general plan policies and was necded by the
city. )

The week before the item was set for reconsideration, the appli-
cant withdrew his request from LAFCO, :

“I think the applicant finally accepled the fact that cven if the
property was annexed the city would be soured toward his ultimate
goal,” said Autumn Arias, the LTAFCO's executive offioer. City devel-
opment approval would have heen required even if annexation were
approved by LAFCO.

The city spent four years devising the plan and its 30-member
lask force took its share of heat in shaping infill policies. The school
districts’ eoncorns have been a flashpoint for the last year, and
caused a major delay in adoption of the plan. The city originally
approved the gereral plan last December, hul complaints aboul the
girculation of its environmental impact report forced the city coun-
all to rescind their action (GPEDK, Vebruary 1994). While the KIR
was being recirculated, a School Impact Task Force met twice a
month in hopes of reaching a compromise. But little commen
ground could be found, said Edens, and the city procoeded with
readoption of the plan on August. Kight school districts subscquent-
ty filed a lawsuit under the California Enviconmentl Quality Act,
claiming the infill plan will thrust thousands of new children into
their systems without adequate compensation,

While protection of Goyote. Valley's 3,000 acres was expected in
the new geéneral plan, the council’s vote.to provide equal proteclion
for 1,000 acres in the South Almaden Valley was scen as a bold
movoe, Neither area is in the city, but both are in San Jose's sphere
of influence. Specific plans to develop cither valley cannot be con-
sidered until a job trigger of 5,000 new jobs and a stable fiscal con-
dition can be proven by the city.

Moore wanted higher job trigger numbers

-and more specific commitment to mass transit. but overall she

gives the San Jose 2020 plan a ‘B’ grade.

“It’s a good plan,” said Moore. “But the reason T don’t give it an
"A’ is hecause until the city adopts formal, permanent urban growth
boundaries, enforcing the plan depends on having the right number
of votes on the council,” _

Development into these two southern urban rescrves looks
unlikely in the near future, according to Kdens, The plan’s initially
vague policy of holding off development, uniil the city “declares its
fiscal condition stable and predictable in the long term,” was aiven
some quantifiable measure by final adoption, he said.

“l'o show stabilily the city must be able to predict a balanced
budget for five years,” said Edcns. “If we measure that hy 1993
standards, we arc a long way from stability.”

While lidens and most others are no longer holding their breath

Tor a return of the econemic boom days of the “70s and ‘80s, there :

are some upward blips in the region’s cconomy. Inventory of vacant
commercial and industrial buildings is shrinking rapidly and is one
hopeful indicator, he said. Another is the renewed construction by
the SONY Corp., which is finally carrying out its approved plan for a
large campus in the city.
B Contacts: .

Kent Edens, San Jose Planning Department, (408) 277-45786,

Vicki Moore, Greenbelt Alliance, (408) 983-0539.

Autumn Arias, Santa Clara County LAFCQO, (408) 299-4908.

Williamson Act Lands Increase

Williamson Act additions excoeded non-renewals during 1992-
93 for the first time in four years, according to a new report from
the state Department of Conservation.

Additions continued a declining trend, drepping to approximate-
ty 60,000 acres in "02-93, But non-renewals dropped sharply, from
78,000 to 30,000 acres,

Orange Counly leads the state with about 70% of Williamson Act
land in non-renewal. Also high on the list — with between 30% and
40% in non-renewal — are Placer, Nevada, Riverside, and San
Bernardine countics. Overall, the South Coast region has the high-
6sl percentage ol Williamson Act land in non-renewal.

However, in the last two years the highest non-renewal rates
have occurred in Gentral Valley and far Northern California counties
such as Colusa, Madera, and Tehama, while urban counties such as
Contra Costa, Ventura, and Alameda have shown a net loss of non-
renewed land,

Under the Wiltiamson Act, property owners are eligible for lower
property taxes by entering into 10-year cortracts with county gov-
ernments, “Non-renewal” indicates a decision not o renew the con-
tract after 10 ycars. I

Midway through the revision process it i

% he Oxnard Union High School District
~is locked in a dispute with Ventura
E County planners ¢ver whether and how
to sell a 27-acre lemon grove left over
after construction of a new high school.
The situation illustrates the volatile rela-
tions that can emerge between school dis-
tricts and local governments when school

districts strike deals with landowners and Oxnard DISH‘]C[J See
developers that make financial sense but AL W LAIU .

contradict land-use policy.

The Ventura Gounty Planning GCommis-
sion voted October 27 1o deny a school
district request for a variance from the

] obtains development approval for the sur-
. rounding area. Superintendent Studt said
this last provision is a standard mitigation
agreement with developers of new residen-
tial areas, .
However, the whole arrangement did
] not sit well with county planners, who
kS . | feared that construction of the high school

S T
Foe

— which they could not stop — would
induce growth in the agricultural area,.
. Among other things, the deal would create

: : -1V e
Vaﬂ ance fUF OFChaFd " a 27-acre parcel — illegally small under the
_ ~ county’s 40-acre zoning for the area. In

negotiations, county planners asked for

county's 40-acre zoning in the mostly agri-

cultural area where the new school is being built, School district
officials asked for the variance because of an agreement to sell the
27 acres back 10 the origingl owners for $2.1 million. School super-
intendent William Stude said the district will appeal the decision to
the county Board of Supervisors. : )

The issue began in 1990, when Caltrans declared the existing
Oxnard High School a safety hazard because it is located directly
under- the approach pattern of Oxnard Airport. Moving quickly to
obtain $28 million in state funds for school construction, district
officials chose a site in an agricultural arca east of Oxnard.

Under state guidelines, the school district needed a 60-acre site
for the school. However the site chosen sat on an 80-acre parcel.
Rather than wait for lot-split approval from reluctant county plan-
ners, school officials obtained the parcel by eminent domain for
$6.3 million, or approximately $79,000 per acre, and agreed to sell

. the remainder of the property back to the original owners at the

original price once the high school was built.

- The high school site is located in a 1,200-acre area that has
been the subject of great controversy in recent years. The area is
located outside Oxnard’s sphere of influence and is zoned for 40-
acre agrieultural propertics by the county, In its plan, Oxnard has
designated-the area as an agricultural reserve bul has not placed it
in the official greenbelt that separates Oxnard from Ventura, -

The principal property owner in the arca, Ag Land Services, has
made several attempts to develop the property in recent years. Ag
Land offered to donate the site to California State University bug
wanted permission to build a residential neighborhood in return.
The company also has made development proposals to the City of
Oxnard for the site, but Oxnard has postponed any development
decisions on the area until the year 2000.

When Oxnard High School was declared unsafe, the high school
district obtained approval from the State Allocation Board for $28
million in Proposition 152 scheol bond funds to construct the
school, However, the school district had to surrender the old high
school site to the state in return, leaving the district with the prob-
fermn of how to pay for the new school site. _

The school district then struck a novel deal with Ag Land Ser-
vices and a minority property owner, Maland KEnterprises. In a
friendly condemnation action, the district agreed to a sale price of
$6.3 million. The district also agreed to sell back the unused portion
of the property — 27 acres — for $2.1 million to Maland Enterpris-
cs. Ag Land Services also agreed to reimburse the district for the
remainder of the money — $4.2 million — if and when the company

some guarantee that the land wounld remain
in agriculture, such as a Williamson Act contract or a deferral of the
sale until the property is annexed to Oxnard, .

However, the school district did not pursue any such options. So
when the sciwol district asked for a variance from the zoning and a
parcel map for the two parcels; the county planning staff recom-
mended denial. In its staff report, the planning department said it
could not make the necessary legal findings for the variance, such
as a finding that unusual circnmstances exist and that the variance
would not confer a special privilege on the school district. The staff
planners also recommended denial because of their view that the
high school would induce growth in the area.

Before the planning commission, school officials argued that the
district did meei the variance requirements. Development consul-
tant George Lauterbach, whe represented the school district, said
the variance should be permitted because several other parcels in
the area are also less than 40 acres in size. Further, he asked,
*Sheuld the school district be in the agriculture business?”

But critics of the application said the agrcement between the
school district and the landowner essentially amounted to a sweet-
heart deal that could open up the agricultural area to urban devel-
opment. “This variance will he like the camel’s nose under the
tent,” said Jean Harris, a former member of the local elementary
school board. Harris said Ag Land Services had gone to bolh school
districts offering tho 80 acres of land for frec. in exchange for sup-
port of a development projoct, but that the clementary district
rejected the offer. )

For their part, county -planning commissioners suggested that
the school district. establish a magnet agricultural education pro-
gram on the lemon grove site, In the school district’s environmental
impact repert for the high school, an agricultural program was pro-
posed as a mitigation measure for the loss of fannland. However,
the school district established the program at a dilferent: high
school and has indicated little willingness Lo move it or start anoth-
er onc. - : ' N

The planning commissioners alse were clearly miffed that the
school district had bought the land and built the high school without
consulting them. “The high school is already there, and we were not
party to that action,” said Commissioner Johnie Carlyle Jr. i1

B Contacts: .
William Studt, Superintendent, Oxnard Unified High School District,
{805) 385-2000.
Keith Turner, Ventura County Planning Director, (805) 654-2481.




X number of significant base re-use hills
emerged from state lawmakers in the
1994 tegislative season, indicating the con-
tinued high priority of re-use efforts among
lawmakers. _
Perhaps the most important bill was AB
3759 (Gotch), a comprehensive bill which
enables local governments to establish
base reuse commissions, for the purpose
of planning, financing, and managing revi-
talization projects. According to Randy
Pestor, consultant to the Assembly Tocal
Government Cemmittee, who helped draft

A mid a lackluster legislative session, a

Moy enmiber 199

Three Bases Shut Down

As expected, three military bases for-
mally shut down in late September, includ-
ing the 219-ycar-old Presidio in San Fran-
cisco, the 77-year-old Fort Ord and the 53-
year-old Long Beach Naval Station.

Hunters Point Gets Shipbuilding

In an indicatien that the City of San
Francisco’s plans t0 maximize the econom-
ic value of closed military bases in the city,
an Oregon-hased ship-dismantling firm
signed a five-ycar lease with the U.S. Navy

) »&k&»‘%g

the bill, the importance of the bill is the

creation-of a uniform local-government structure for all retired
bases. “It's always preferable to have a general act, rather than
coming up with a special act in each and every case. It makes it
easier for the public to understand, and avoids a lot of disagree-
ment and the need for different interest groups 1o pul together log-
islation to resolve particular issues,” he said.

Ironically, much of the content of the Gotch bill echoes legisla-
tion created for a single area: the Fort Ord bills, -SB 899 and SB
1600 (both Mello) which create a local government stractare for the
recently closed base in Monterey County.

Two further bills authorize the creation of redevelopment agen-
cies on former bases. AB 3769 (Weggeland) creates provisions for
redevelopment at March Air Force Base in Riverside County, while
SR 1035 (Thompson) creates similar provisions for Mare Island
Naval Base near Vallejo, while also allowing the local joint-powers
authority to use incentives, including credit enhancements and loan
intercst buy-downs, to lure commercial development and business
relocation. The Thompson hill also has the advantage of an 18-
month deferral on the requirement to prepare an EIR for the rede-
velopment project arca, which will allow local officials to start mar-
keting efforts to bring new business to Mare Island without being
delayed by the EIR process. “Since we didn’t have specific users
{alrcady lined up), it was an important first step, indicating that
Mare Island was serious about attracting new business,” said
Thompson aide Tem LeFailie.

Advocates of basc re-use were alao aided in ear],y October by
Congress, which approved an amendment to the McKinney Act,
removing the priority formerly given to homeless shelter providers
to bid on surplus federal lands. The Senate passed the amendmeoent,
which was introduced by Sen. Dianne Feinstein, on Octeber 6, with
the House approving it the following day, both by unanimous vote,
The provision of the McKinney Act had been a particular aggrava-
tion to local base-reuse officials, who had complained that home-
less providers could ask for all or part of bases, without regard to
local planning efforts, which could be delayed for months while [ed—
eral officials evaluated.the requests,

© “I’s an important piece of legislation that we worked very hard

to get through. We were really the spearhead of the effort to secure

passage,” said Ben Williams, depuly director of the Office of Plan-
ning and Research and former executive officer of the Governor's
Task Force on Base Closures. Williams added that he did not view
the amendment as hostile to the interests of homeless service
providers, and that the Governor’s office had conferred with repre-
sentatives of homeless agencies. “They wanted to be involved in the
planning process anyhow, and this (amendment) will bring them
into the process.”

The Galifornia Military Base Reuse Task Force, chaired by San
Diego Mayor Susan Golding, had recommended the changes.

for Dry Dock 4 of Hunters Point Naval Ship-
) yard. Astoria Metal, a unib of Portland-
based HC Inc., is leasing 25 acres, Logether with several office
buildings and warehouses, for $240,000 a year.

In June, the Navy agreed to transfer 80 acres of the 520-acre
base to the City of San Francisco, which does not. include any ocean
frontage. The dry dock is the largest on the West Coast.

Regional Park Opens at Mather

Sacramento County opened the 1,440-acre Mather Regional
Park on a portion of the former Mather Air Force Base. Officials
plan to develop an amphitheater, horse stables, campgrounds and
Maying fields for soccer and softball in the next two decades. The
park adjoins the 29-acre Mather Sports Complex, with an existing
gym and other athletic facilities. Initial work on the park is being
funded by a $2 million grant from the Corporatlon of National and

Community Service, Defense Conversion Assistance Program., Tho

Sacramento Local Gonservation Corps plans to use the money 1o
hire inner-city youth to do initial work on the park,

Norton Gets Favorable Financing

The joint powers authority responsible for the eonversion of Nor-
ton Air Force Base struck an agreement in September with the Pen-

‘ tagon that allows local authoritics to defer payments for 16 years

on the purchase of 575 acres. Under the terms of the deal, the
Inland Valley Development Agency receives the land at no initial
cost, and will begin to pay off the $52 million purchase by diverting
40% of lease payments from private companies that rent buildings
on the base during the next 10 years. Local officials praised the
plan allowing business development to take piace with a minimal
economic burden on local government. IVDA plans to start leasing
buildings on the site within the next three months.

- On a different part of the base, the IVDA recently signed a lease
with the San Bernardino Police Department, which will use a build-
ing on the base as a temporary headquarters during construction of
a-new facility in the vity’s Downtown area, '

Packard Bell Gets Tax Breaks _ét Army Depot

In September, the Legislalure approved tax breaks for Packard
Bell to buiid a computer-assembly plant at the former Army Depot
in the City of Sacramento, where the company is expected to pro-
vide 3,000 jobs. Cily officials are also contemplaling a state prison,
a Navy/Marine Corps Reserve Training Center, and U.S. Army
Reserve and unit of the California National Guard al the 48b-acre
depot. Already on site is a food distributor for the homeless, Cali-
fornia Emergency Foodlink. 3
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Encinitas Housing lement Upheld

Appellate Court Confirms Validity
of Growth Management Plan

By Larry Sokoloff

An appellate court has upheld Encini-
tas’s housing element and other zoning
restrictions, affirming a lower court ruling.

A three-judge panel of the Court of
Appeal, Fourth Appellate District, Division
One unanimously ruled that the city's hous-
ing element is in substantial compliance
with state laws regulating such documents.

., The court also ruled that the city’s general

plan is not inconsistent and that the city
has not violated Government Code §65913
and §65913.1, which it referred to as the
“least-cost” zoning law,

. Encinitas was incorporated in 1986

when five smaller communities in San’

Diego County decided to join logether. It
contains beach communities as well as
morce rural, agricuttural inland areas. The
California department of Housing and Gom-
munily Development has never approved a
housing clement for the city, though it has
reviewed drafts of the element, In recent
years, HCD, as well as various logal aid
groups, have made major efforls to force
local jarisdictions to produce a housing cle-
ment that is in compliance with state law
{See CPEDR, August 1994),

Attorney Joel Kuperberg, who repre-
sented the city in the case, said the Court
of Appeal ruling is more important to the
jurigsdiction than HCD's dceisions. 1ICD
spokesman John Frith said the court used
a ditterent standard of review than HGD
does. Here, the court based its standard of
review on an carlier decision in Buena
Vista Gardens Apartments Assoclation v.
City of San Diego (1985}, 175 Cal. App. 3d
289, 297, 208, which looked at whether the
local adopting agency had acled “arbitrari-
ly, capriciously, or without evidentiary
basis.” Frith said HCD’s responsibility as
defined hy the Legislature is to look at the
feasihility of the plan. o

HCD believes that it “has a role to look
more deeply, to look at the merits,” Frith said.

An attorney {or the low-income resi-
dents who sued the city said he plans to
appeal the decision. Jonathan Lehrer-Grai-
wer said he believes the ruling conflicts
with the recent decision by ancther Fourth
Appellate District panel in Buailding fodus-
try Association v. Oceanside, No. D016581,
94 Daily Journal DAR 11413 August 18,
1994.

In the BIA decision, the court said that
state planning and housing law pre-empts
a city’s ability to restrict housing, Lehrer-
Graiwer said that Encinitas, like Oceanside,
has a growth control program that restricts
development to a level below that required
to meet regional housing needs. However,

Kuperberg said the Encinitas ordinance .

contains an exception for affordable hous-
ing. One of the judges who was on the
three-judge panel in the ¥ncinitas case,
Justice Gilbert Nares, also was on the
panel that decided the Oceanside case.

The Encinitas case was an appeal of rul-
ing from San Diego County Superior Court,
where three separate judges found in 1990
that Fncinitas’s housing element was in
substantial compliance with state law. In
its September 30 opinion, the appellate
court uphceld the judgment and orders of
the lower court,

The three-judge panel examined chal-
lenges to portions of the housing element,
including its inventory of land suitable for

residential development, provisions for

housing farmworkers and homeless per-
sons, and identification of adequate sites
tor low and moderate income housing. It
repeatedly found that the provisions werce
in substantial compliance with §65583 of
the state Government Code.

The court alse upheld other parts of the
lower court rulings. The appellaie panel
said that the city’s general plan is not
inconsistent because its land - use element
contains such items as the growth manage-
ment plan.

The court dismissed appellants’ argo-
ments that the city’s zoning ordinance and
its land use element violated §66913 and
§65913.1, which lehrer-Graiwer and the

justices referred to as the “least-cost™ zon-
ing law. The law permits setbacks and
other development standards but requires
such standards to “contribute significantly
to the economic feasibility of producing
housing at the lowest possible cost given
economic and environmental factors...”
Lehrer-Graiwer had argued that height lim-
its, parking restrictions on multifamily
housing, and the growth management pro-
gram violated this provision by rendering
“least-cost” housing economically infeasi-
ble. Affirming the lower court, the Court. of
Appeal disagreed, noting that the law also
permits consideration of such factors as
environmental damage and adequate pub-
lic facilities, “The city struck a balance in
adopting the general plan that is fully con-
sistent with economic and environmental
factors and the public health and safety,”
the court said,

Mike Rawson, of the Legal Aid Society
of Alameda County, is director of the Hous-
ing Element Enforcement Project, which

-seeks to get local jurisdictions to bring

their housing clements into compliance
with state law.

Rawson said that since the case is so
fact specific to issues in Encinitas, the
opinion will probably not be useful in other
jurisdictions,

Kuporberg indicated the case had not
broken new ground in housing element
issues.

“Most of the housing element discus-
sion confirms, but decsn’t significantly
cxpand on housing element cases in the
past ten years,” he said. 4

M The Case; ]

Hemandez v. City of Encinitas, California

Court of Appeal, Fourth Appellate District,

Division Cne, No. D016586, 94 Daily

Journal D.A.R. 13831.

8 The Lawyers:

For appellants: Jonathan Lehrer-Gralwer,

{213) 936-8111.

For respondents: Joel Kuperberg, Rutan &

Tucker, {714} 641-5100.

FADANGERED SPEGIES

Appeal Court Sends Gnatcatcher
Back to Fish and Game Commission

By William Fulton

An appellate court has ordered the Cali-
fornia Fish & Gamoe Commission to reconsid-
er its 1991 decision not to make the Galifor-
nia gnatcatcher a candidate for endangered
status. In the process, the court established a
new standurd for the commission in deter-
mining whether species should be designated
as candidate species.




Rejecting proposals by all sides, the Third
District Court of Appeal concluded that the
commission should grant candidate status if
there is “a substantial possibility that listing
could eccur” — a threshold higher than envi-
ronmentalists sought but lower than the
building industry suggested. Though lawyers
involved in the case differed about the mean-

ing of this standard, an appeal is unlikely and

the case appears headed back 1o the Fish &
Game Commission for reconsideration. The
case is the first significant land-oriented
appellate ruling ever issued under the Califor-
nia Endangered Species Act.

The gnatcatcher case began in 1991,
when the Fish & Game Commission declined
to grant candidate status to the gnatcatcher.
The commission did so at the request of the
Wilson Administration, which was seeking to
encourage landowners to participale in the
Natural Communities Conservation Planning
program. (CPEDR, September 1981.) Candi-
date status is especially important under the
California endangered specics law. Under the
state law — unlike federal law -— a candidate
species is fully protected for 12 months as if
it wore already listed as endangered. Fish &
Game Code §2074.2 slates that a species
should be granted candidate status when the
petition “provides sufficient information to
indicate- that the petitioned action may be
warranted.” The commission then makes a
new determination as to whiether a candidate
species stionld actually be listed,

The Natural Resources Defense Gouncil,
which had petitioned to list the gnatcatcher,
sued the Fish & Game Commission, claiming
the commission should have used a lower,
“lair argument” threshold for candidate sta-
tus. The Building Industry Association and the
Orange County Transportation Corridor
Agencics, which bave been actively involved
in other gnatcatcher litigation, intervened in
the case,

Sacramento County Superior Gourt Judge
William Ridgeway rejected the NRDC's argu-
ment and imposed a standard requiring that
candidale status be granted when the petition
presents “substantial evidence indicating a
need for a listing.” The Fish & Game Commis-
sion, the BIA, and the TCAs appealed.

On appeal, NRDG again -argued that a fair
argument standard should be applied.
According t0 NRDC lawyer Joel Reynolds, the
group’s argument was that under the two-
step process contemplated in the law — can-
didacy and then listing — the threshold for
candidacy should be low and the threshiold
for listing should be high. Before the appel-
late court, the NRDC essentially argued that a
petition for candidacy should be judged by
the same standard used in cases under the
California Environmental Quality Act.

However, the court rejected this argu-
ment, “The determination of whether a
species is a candidate under the California
Endangered Species Act contemplated a
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more formal, public, evidentiary, and fact-
finding process than dees the determination
of whether to prepare an environmental
tmpact report under CEQA,” wrole Acting
Presiding Justice Rodney Davis for the unani-
maous three-judge panel.

The Fish & Game Commission, the BIA,
and the 1CAs proposed a much higher stan-
dard: That a species should be granted candi-
date status only if it is “reasonable probably
that an endangered (or threatened) listing will
occur.” But the appellate court found fauit
Wwith this proposal as well. First, the court
found fault with “the standard’s fundamental
premiso — that a determination favoring can-
didacy operates to preclude, during the candi-
date study process, all potential habitat devel-
opment and land use.” In particular, the court
cited Fisk & Game Code §2084, which per-
mits landowners to take species under certain
conditions specified by the Fish & Game Com-
mission — the Iegal basis for habitat conser-
vation plans during candidacy.

In addition, the court also found that such
a high standard for candidacy “is at odds with
the two-step listing process sel, forth in CESA
and the Department’s role in that process.” In
particular, the two-step process calls for one
year of intense scientific analysis by the
Department of Fish & Game aRer candidacy is
granted — indicating that listing itself should
be subject. to a much tougher threshold than
candidacy.

“In sum,” Justice Davis wrote, “the ‘rea-
sonably possibility’ standard of the CEQA/FIR
process sets too fow a threshold for the ‘may
be warranted' provision in §2074.2 And the
standard of ‘reasonably probable that a listing
will pccur” sets too high a mark. But these
two standards are helpful in delineating a
spectrum of meaning and point to a standard
located between them.”

As a compromise, Justice Davis and the
rest of the panel created a new standard:
“substantial possibility that a listing could
ooeur.” .
NRDC’s Reynolds said he counted the
Third District’s ruling as a victory because it
achicved his group's main goal — to retain
“the sharp contrast between the two sleps,”
with a much lower threshold at the candidacy
stago than at the listing stage,

Yet Robert Thornton, lead counsel for the
TCAs, alse said he was relatively pleased with
the outcome. “Clearly it went better than
what we had at the trial level, which amount-
ed to the fair argument.standard in sheep’s
clothing.” He alse noted that the court took
great pains to point out this standard would
apply only to the Fish & Game Commission’s

quasi-judicial deliberations and not to judicial _

review. Ho also said the language about
§2084 was potentially important atthough it is
dicta becanse i, would prevent envireninen-
talists from blocking all land-use changes
when a species has candidacy status,

" In any event, neither side expressed inter-
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est in appealing — a marked change from
most litigation surrounding the gnatcatcher
and the related constraction of the San
Joaquin Hills Transportation Corridor. With
Reynolds and Thornton on opposite sides,
NRDC and the TCAs have been engaged in
seemingly endless litigation in both state and
federal court on a variety of issues. [
B The Case;
NRDC v. Califorriia Fish & Gaine
Commission, No. CO14827, 94 Daily Journai
D.a.R. 13821 {October 4, 1994).
#l The Lawyers;
For NRDC: Joel Reynolds, NRDC,
{213) 693-6560
For Fish & Game Commission: Walter
Wounderlich, Senior Assistant Attorney
General, (916) 324-5361.
For Building Industry Association of Southern
Caiifornia: Richard Jacobs, Howard Rice
Nemerovski Canady Robertson & Falk,
(415} 434-1600.
For Orange Cdunty Transportation Corridor
Agencies: Robert Thornton, {714) 833-7800.
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Judge’'s Adverse Ruting May Kill
Eagle Mountain Landfill

By Larry Sokoleff

A ruling by a Superior Court judge
against a gigantic Riverside County landfill
proposal — and the passage of a federal
law creating Joshua Tree National Park —
has sct a chain of events in motion which
could mark tho end of the waste disposal
project.

The decision, issued by San Diego Coun-
ty Superior Court Judge Judith McConnell
on September 1, ordered a new environ-
menlal impact report on the Eagle Moun-
Lain landfill project, which is proposed for
abandoned iron ore mining pits located 1
172 miles south of the boundary of Joshua
Tree National Monument. The landfill would
be the nation’s largest if it is built,

Since McGonnell’s ruling, passage of the
federal California Desert Protection Act by
Congress has upgraded Joshua Tree to a
National Park, raising further doubts that
such a project will be approved. And
Browning Ferris Industrics, which owned
60% of Lhe stock in the corporation that
proposed the landfill, has backed out,

Meanwhile, the Riverside County Board
of Supervisors is studying whether it can
vole to Kill the project. And attorneys for a
hiydroelectric facility competing for some of
the same land as the landfill recently won a
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court battle against landfill proponents.

The developers of the proposed landfill,
Mine Reciamation Corporation, have
appealed McConnell’'s ruling and vow that
they will continue with the project. MRC's
largest shareholder is Itel Corporation,
which manufactures shipping containers.
Other sharehaolders include private dispos-
al haulers, according to Kay Hazen, MRC's
spokeswoman,

Aocording to court documents, the land-

fill would take up 2,262 acres of a 4,654-
acre site. The landfill could accept up to
20,000 tons of trash daily for at least 115
years, ’ .
Hazen said a sophisticated liner system
to prevent groundwater contamination is
planned, with 12 layers of protection on the
bottom of the landfill and seven layers on
the side. She said the Colorado Rivep
Regional Water Quality Control Board
approved the liner system after lengthy
study and hearings..

Ninety percent of the trash would be
shipped 10 the site by rail from Los Angeles
County and other countics in Southern Cal-
ifornia. The site is located 10 miles from
the town of Desert Center at former mines
once used by Kaiser Steel Corporation.

Desert Center is about 50 miles east of

Palm Springs.

Kaiser Steel went bankrupt in the mid-
1980s, loaving its approximately 7,000
retirees without health benefits. The site of

the mines is one of the assets of Kaiser

- Steel Resources, the successor corpora-

pa——

tion, and is being leased to MRC for the
project. Kaiser retireos are supporting the
project, hoping that it will lead to the
return of their benefits, Hazen said,

Part of the land for the landfill is now
owned by the U.S. Bureau of Land Manage-
ment. Kaiser proposed to acquire the land
in exchange for other land it owns. That
action was stayed by the U.S, Department
of Interior’s Board of Land Appeals.

MRC and Kaiser lost a court battle
before the District of Columbia Cireuit
Gourt of Appeals in August agninst Eagle
Grest Energy Corporation, which seeks to
use the landfill site for a hydroelectric pro-
ject. The suit clears the way for Eagle Crest
to continue secking a permit from the Fod-
eral Fnergy Rosources Commission, FERG
has the power to rescrve BLM’s land for
the project, thus thwarting the Kaiscr/BIM
land swap.

The Eagle Crest project would generate
electricity by releasing water from uan
upper reservoir throngh a burbine genera-

Jor to a lower reservoir. MRC spokeswom-
‘an Hazen claimed that Eagle Crest has not

securcd the water for the project, while an
Eagle Crest attorney said groundwater
would be used.

In a statement of decision issued in the
superior court case, Judge McConnell criti-

cized the way the EIR treated the hydro-
electric project, ’

The original EIR called the hydroelectric
project speculative and remote, and did not
evaluate it as a cumulative impact.

McCGonnell also said that the county's
failure to disclose its opposition to the
hydroelectric project in the EIR violates
CEQA and demonstrated bad faith.

The Superior court case was heard in
San Diego County, because Riverside Goun-
Iy is one of the defendants in the case.

In making her ruling, McConnell issued a
writ of mandate ordering a new EIR that
would look at numerous impacts of the pro-
ject. Those impacts include the growth of a
town to house landfill employees, the land
swap with Kaiser and BLM, the possibility
that earthquakes would break the liners at
the landfill, and the effect the project would
have on desert tortoises, which are listed
as a threatened species. O

M The Cases:

Eagle Mountain v. Riverside County Board

of Supervisers, No. 662908, and National

Parks and Conservation Association v.

County of Riverside, No, 662007

M The Lawyers:

For National Parks and Conservation

Association: Joel 8. Moskowitz, Gibson

Dunn & Crutcher, (213) 229-7273,

For Mine Reclamation Corporation and

Riverside County: Martin Nethery, Best Best

& Krieger, (619) 325-7264.

For Eagle Crest Energy Gorporation: Jose

Ailen, Skadden, Arps, Slate, Meagher &

Flom, {415) 984-6400,
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Quimby Act Pre-empts Tax
On New Development

. Roseville's residential construction tax — in
place since: 1972 to pay for parks in the vity —
violates the Quimby Act, the state law that gov-
erms cxactions and land dedication for park-
land, the Third District ot of Appeal said,

Rosoville’s tux was not a teaditional park foe
in that it was not imposed as a condition of
approval on a tentative subdivision map.
Instcad, it was imposed at, the building permnit
stage and rolicd on Roseville's home rule pow-
ers rather than the Quimby Act for its legal
authority. But tho Third District concluded that
the Quimby Act pre-empted the tax diyway.

Roseville passed the tax in 1972 after
specifically rejecting a proposal o reqguire land
dedications for parks under the Subdivision
Map Act, as called for by the Quimby Act. The
city then adopted the residential tax to pay for
new public facilities, specifically stating that the
tax was being adopted under the city's power

10 levy taxes, not the police power.

The appellate court considered three issues
in determining the case. First, is there an actual
conflict between the Quimby Act (Gov't Code
§66477) and Roseville's tax? Second, is the
exactiort an issue of statewide concern? And
third, is the Quimby Act reasonably related and
narrowly tailored to address matters of
statewide concem?

On the first question, the justices distin-
guished the Roseville case from two somewhat,
similar cases involving municipal tax ordi-
nances that survived chalienges under the Map
Act, The Pines v. City of Santa Monica, 290
Cal.3d 656 (1981) and Centex Real Estate
Corp. v. Gty of Vallejo, 10 Cal. App.4th 1358
{1993). The Centex case in particular bore a
strong relationship to the Roseville case
because Vallejp had imposed an excise tax on
development as a means of evading the restric-
tions contained in AB 1600, the state law gov-
eming Imposition of development fees. Both
taxes were upheld by the courts,

The Roseville situation was different, how-
aver, because it was not a general tax, accord-
ing tor the appellate court. “Tlere ... the exaction
was not imposed to generate revenue for the
general fund but to finance the parks needed to
service future residents,” )

On the second question, the court wrote
strongly that the. Roseville park tax involved an
issue of statewide concern, Writing for the
unanimous three-justice panel, Justice Vance
W. Ray stated: “In a highly mohile society, sel-
dom do residents restricl their enjoyment of
parks bo those located within a designated sub-
division....City houndaries mean little 1o Caiifor-
nians in search of, and drawn to, the piece of
land designated ‘a park’.”

Having reached those answers, the court
then examined the question of whether tho

- Quimby Act was rcasonably related and nai-

rowly tailored to address extraterritorial con-
cermns. By requiring a nexus between. devclop-
ment and impact, the cowrt condluded that. this
tailoring had in fact ecomrred — and the court
went on to say that the Roseville tax does not
meel the Quiniby Act’s requirerments.

“The statule does not provide developers
immunity from any and all taxes imposed by a
charler city.” However, the court went on,
“§66477 does not provide a blanket exemplion
from taxation. Since, however, the city’s resi-
dential construction tax blatantly conflicts with
§66477's mechanism for assessing developers
their proportionate share of the costs of parks,
amatter of statewide concorn, it is pre-empted
by the statatory scheme.”

M The Case;

Auburn Manor Housing Gorp. v, City of

Rosenille, No. C014252, 94 Dally Journal D.AR,

14693 (October 20, 1994).

B The Lawyers:

For Aubuin Manor: James K, Norman, Norman

& Earmes, (916) 865-8336.

For Roseville; Steve Bruckman, Deputy City

Atorney, (916) 774-5325,
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Sunmary of Seniicant Bils in 1004 Legilaure

Signed by the Governor

Base Reuse

AB 3755 {Honeycutt): Requires a single
local base reuse entity to be recognized in
accordance with certain provisions. Chapter
1261, Statutes of 1994.

AB 3759 (Gotch): Permits local
governments to establish military base reuse
commissions fo plan and finance
revitalization projects for closed bases;
modeled after SB 899 (Mello), which
established procedures for Fort Ord,
Chapter 1165, Statutes of 1994.

AB 3769 (Weggeland): Creates special
provisions for redeveloping March AFB.
Chapter 1170, Statutes of 1994.

SB 899 (Mello); Created Fort Ord Reuse
Authority. Combined with SB 1600 (Mello).
Chapter 64, Statutes of 1994,

CEQA

AB 3373 (Bustamante): Exempts
farmworker housing from CEQA under
certain circumstances. Chapter 1058,
Statutes of 1994,

SB 749 (Thompson): Revises definition of
project and exempts some low-income
housing projects of 45 units or less, Urgency
measure; took effect immediately. Chapter
1230, Statutes of 1994,

Endangered Species
AB 2874 (Snyder): Would specify that a
surface mining operator would not be liable
for criminal prosecution for taking
endangered species if certain conditions are
met. This was the only endangered spscies

" bill passed. Chapter 1148, Statutes of 1994.

Housing
AB 51 (Costa): Would permit a ity or
county to transfer up to 16% of the region's
affordable housing units ,but not more than
500 units, to a contiguous city or county.
This bill was the remains of a more
comprehensive attempt to revise the housing
- element law. Chapter 1230, Statutes of
1994, '
AB 3134 {McDonald): Allows HCD to
prepare guidslines for combined housing
element/CHAS document. Ghapter 191,
Statutes of 1994,
AR 3198 (Hauser}: Gives local governments
more control over regulation of second units.
Chapter 580, Statutes of 1994,

Infrastructure

AB 1495 {Peace): Creates the California
Infrastructure Bank to finance a wide range
of state and local public works projects.
Chapter 84, Statutes of 1994,

SB 101 (Bergeson): Creates the California
Infrastructure Bank to finance a wide range
of state and local public works projects.
Chapter 749, Statutes of 1994,

SB 881 (Killea): Would permit use of
enterprise zone bonds to be used as
incentives for econocmic development.
Chapter 913, Statutes of 1994,

LAFCO
SB 1397 (Johnston): Authorizes the creation
of a Mountain House Community Services
" District subject to the approval of the San
Joaguin LAFCO. Chapter 1201, Statutes of
1994,

Land Use Planning
AB 1873 ( Moore): Exempts film ordinances
from other land-use regulations unless the
ordinance states otherwise and makes film
permits valid in any area unless zoning
expressly prohibits filming. Chapter 687,
Statutes of 1994,
AB 2831 (Mountjoy): Restores the
requirement for airport land use plans,
including special provisions for specific
counties, which had previously been
suspended by the Leégislature. Chapter 644,
Statutes of 1994,
AB 3152 (Bates): Enacts Transit Village
Development Planning Act with incentives
for higher-density, mixed-use development
near rail stations. Chapter 780, Staiutes of
1994,
AB 3523 (V. Brown}: Extends deadline for
Vallejo and Solano County to adopt White
Slough Specific Area Plan to 1996. Follow-
up to bill requiring plan to resolve issues
among local government, BCDC, and
Caltrans. Chapter 528, Statutes of 1994.
SB 517 (Bergeson): Promotes mediation in
land-use, CEQA, LAFCO, and
redevelopment lawsuits. Chapter 300,
Statutes of 1994.
SB 2112 (Bergeson): Prohibits local
agencies from enforcing requirements
related to rebuilding non-conforming multi-
family dwellings after disasters under certain
circumstances. Chapter 743, Statutes of
1994, ‘

Redevelopment
AB 978 (Hauser): Revises and sunsets the.
standard law for redeveloping communities
after disasters. Died in Senate
Appropriaticns Commitiee.
AB 3750 {Friedman}): Creates special
provisions for redevelopment in Malibu after
1983 wildfires. Vetoed.
SB 732 {Bergeson): Cleanup bill for AB
1290, Chapter 936, Statutes of 1994,

SB 1035 (Thompson): Creates special
pravisions for redeveloping Mare Island
Naval Base. Chapter 1168, Statutes of
1994,

School Facilities

AB 3747 (Quackenbush): Permits a school
district with a Mello Roos District to form a
school facilities improvement district under
certain circumstances. Chapter 1105,
Statutes of 1994,

SB 1461 {Craven): Aliows a school district

to waive school facilities fees for senior
citizens and low-income residents who have
moved from mobile home park spaces in one
school district to another. Chapter 983
Statutes of 1994.

Subdivision Map Act

AB 1414 (Gotch): Contains six minor
changes to Subdivision Map Act
recommended by Assembly's Subdivision
Map Act advisory group. Chapter 458,
Statutes of 1994,

AB 23353 {(Gotch): Requires certificate of
compliance to include more information,
Chapter 655, Statutes of 1994,

SB 243 (Lewis): Prohibits a local agency
from disapproving an application in order to
comply with time limits unless there are other
reasons for the disapproval. Chapter 977,
Statutes of 1994,

Transportation

AB 1958 (Katz): Establishes priorities for
allocation of funds under State
Transportation Improvement Program.
Chapter 1012, Statutes of 1984.

AB 1963 {Katz): Implements
recommendations on how to better
coordinate congestion management planning
and air quality planning. Chapter 1146,
Statutes of 1994.

SB 1742 (Kopp): Establishes procedures
for BART's extension to the San Francisco
International Airport. Chapter 988, Staiutes
of 1994. ‘

Williamson Act

S§B 1534 ( Johnston): Increases the
information that public agencies must
produce before placing public works on
Williamson Act contracted land, Chapter -
1158, Statutes of 1994,

SB 2663 (Sher): Requires land use on
Williamson Act contracted lands to conform
to statutory principles Chapter 1251,
Statutes of 1994. 1
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coordinated planning in the state. But Wilson vetoed AB 230
{Gotch), which would have cost about $800,000 o implement, as
100 costly. “We were kind of surprised by the veto, because the
comprehensive state plan is a viable tool for cconomic develop-

 ment, and has helped states like New Jersey save hundreds of mil-

I

lions of dollars,” said Randy Pestor, consultant to the Assembly
Local Government Comrmittoe.

Bills creating Wilson’s long-promised state lnfraqtmcmre bank
were hamstrung by inconsistencios of cther kinds. The governor

signed AB 1495 (Peace), which created the bank, as well as SB 101 -

(Bergeson), a “clean up” bill, although the bill to issue a $200 mil-
lion general obligation hond to fund the bank, AB 638 (Brown)}, died
in committee. :

A notable casualty of the ‘94 session was a package of reform
bills to the Endangered Species Act, described as the most signifi-
cant attempt ever to ease Galifornia’s endangered species conflicts.

- The effort involved long and reportedly productive negotiations

among environmentalists, developers, utilities, oil companies and
farmers. AB 3052 (Bustamante, Hart and McCorquodale) would
have tightened the scientific standards for listing species on the
threatened-or-endangered list, including requirements for Fish &
Game to adopt guidelines for a scientific peer review process. SB
1621 (McCorquodale and Hart) would have clarified, the conditions
under which Fish and Game could issue permits for the “take” (i.e.

‘ . killing or harming) of listed species: 8B 1549 (McCorquedale,

Maddy, Mello and Wyman) would have decriminalized acecidental

" killings of listed speeics.

At a point where the various parties thought thoy had a eonsen-
sus, a timber-industry lawyer reportedly objected to the require-
ment in SB 1621 about the requirements of companies which acci-
dentally kill listed species to actively mitigate and “conserve”
species, rather than mercly paying fines, Then representatives of
the timber industry and the California Building Indusiry Association
objected to the conditions under which Fish & Game could issue
“take” permits, and the last-minute objections killed the bills. Jobm
McCall, the lobbyist for the Audubon Society, who participated in
the negotiations, said the policy and language at issue mirrored that
of the federal Environmental Species Act, and speculated that the
timber industry did not want to see California set a precedent in the
area of species mitigation at a time when those industries are hav-
ing an “alt-out war” against the federal statute.

The only endangered-species legislation to pass was AB 2874
{Snyder), which decriminalized unintended “rakes™ of listed species
by surfacing mining operators, and 8B 17566 (Keiley), which
instructs Fish and Game to set up regulations regarding the taking
of birds or other animals by specified methods.

Another notable collapse in long-anticipated Iegmlamon was
housing element reform. Again, a process of negotiations among
interest groups — in this casce, affordable housing advocates, build-
ing industry officials and local governmenls tried to create a “self-
certification” standard for cities, and thus defuse the growing ten-
sion over housing-clement confermance between the Hounsing and
Community Development Department and local government, SB
1839 (Bergeson), which would have allowed sell-certification as
well as revised rules for the allocation of “fair-share” heusing, died
in the Assembly Houasing and Community Development Department,
Wilson signed AB b1 (Costa), which liberalizes housing policy by
allowing jurisdictions to transfer their affordable housing require-
ments to other cities, as well as allowing counties to transfer.hous-
ing credits among each other,

Redevelopment reform was furthered by SB 732 (Bergeson) a

clean-up bill for last vear's redevelopment reform law, AB 1200.
Less fortunate was AB 978 (Hauser), which was an attempt to
update the 30-year Disaster Project Law in the Health and Safety
Cade, $34000 et al, The Hauser bill would have required municipali-
ties to address the activities of disaster-related redevelopment
agencies strictly to damage. Ironically, the bill was shot down by
the state Finance Department, which claimed the bill would make it
too easy for local governments to ¢reate redevelopment districts,
although the bill's authors had the opposite intent.

In a further irony, AB 3750 (Friedman), which had attempted to
create a disaster-related district in Malibu in the wake of the hill-
side fires last fall, was vetoed by the governor. Two bills bolstered
the Williamson Act, the state’s agricultural preserve law. The more
significant was AB 2663 (Sher), which requires all uses on pmtect-
ed land to avoid conflict with ag operations, and Lo avoid removing
land-out of ag or open-space usce.

CEQA reform was also underwhelming, although Paul Thayer,
consultant to the Senate Natural Resources Committee, defended
the modest scale of this past year's CEQA bills, saying that the
most important CEQA reforms, such as the Master KEIR, had alrcady
been enacted in 1993. AB 314 (Sher and Allen) contains a hard
deadline for filing judicial challenges to CEQA compliance; Wilson
actually intended to veto this bill, which nonctheless became law
after an aide mislaid the veto letter. SB 749 (Thompson) narrowed
the definition of “project” under CEQA to operations that bave
direct physical impacts, or forcseeable impacts, heading off a
recent trend of CEQA- related litigation against policies and regula-
tions.

Dying in committee were two CRQA reform bills which attempt-
ed to limit the scope of CEQA lawsuits and the people who could
bring them, AB 3250 and AB 3251 (Ifaynes).

New land-use bills included SB 517 (Bergeson), which promotes
mediation for most of the state’s major land-use laws, including the
Subdivision Map Act, redevelopment and CEQA. The governor
vetoed AB 231 (Goteh) which called for including routes for bicycles
and pedestrian paths in the circulation elements of general plans,
claiming the bill would apply to “only a few” communities.

In the area of transpoertation, achievement was again mixed. The
most notable bill was AB 1958 {Katz), which essentially suspended
highway construction for the next several years by allowing Cal-
trans to speed up the awarding of contracts on earthguake retrofit
work on the state’s highways and bridges. The bill banned the
Transportation Commission from reprogramming the State Trans-
portation Improvemeni, Program — essentially the state’s mghway
dlld rail construction plan — until 1996.

~ AB 1963 (Katz) codifics the recommendations of the Statcwide
Steering Committee to better coordinate planning on air-quality and
congestion-management issues. The governor signed AB 2831
(Mountjoy), which reinstates the mandate to establish airport land-
use commissions. Perhaps the most forward looking transportation

" hill was AB 3162 (Bates), which enacts the Transit Village Develop-

ment Planning Act, by authorizing local governments to provide
incentives, including increased density, for mixed-use development
near transit, O
M Contacts:
Peter Detwiler, consultant, Senate Local Government Committee,
{916) 445-9748.
Amanda Suskin, attorney, City of Malibu, (213) 626-8484.
Dan Silver, Endangered Habitats League, (213} 654-1456.
Paul Thayer, consultant, Senate Natural Resources Committee,
(916) 445-9367.
Randy Pestor, consultant, Assembly Local Government Committee
(916) 445-6034.
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Property Rihis Advocale ke Progress i Congress

Continued on page 10

that, several commentators have observed, was loath 1o approve
much of anything during the six months leading up to its Gctober 8
adjournment. - : .

The property rights movement did, however, succeed where
many other interest groups did not in eking out a legislative win at
the last moment. When a Republican [ilibuster fell apart over the
California Desert, Protection Act, the measure squeaked through in
the last few hours of the session, taking with it an amendment

. including property owner protections. . :

The measure authorizes the government to acquire 700,000
acres of private land through eminent domain to compleic a 6.4
million-acre preserve, Tho property rights amendment prohibits

federal negotiators from using the presence of the desert tortoise
and other endangered and threatened species Lo offer cut-rate
prices for the land.

The unexpected success of the amendment. was duc largely, Rei-
gle said, 1 “Interior Department arrogance in telling Congress they
could buy this land on the cheap because of the desert, tortoise.”

Property rights strategists are also credited by supporters and
detractors alike with helping kill legislation to rc-authorize the
Clean Water Act, clevate the status of the Environmental Protection
Agenocy to cabinet level and to instigate a nationwide survey of plant
and animal specics on puhlic and privatc land.

The Clean Water Act contained a provision dirccting the Environ-
mental Protection Agency and the Army Corps of Engineers from
taking private property for a public purpose without just compensa-
tion. :

Had the bill survived, it might have been combined with compre-
hensive wetlands legislation that included a number of provisions
applauded by the property rights community. Those provisions
would have reduced offorts to protect all but the most ecologically
critical wetlands and offered compensation for fair market value
without regard to Clean Water Act use restrictions.

Fndangered Species Acl-related measures introduced by fricnds
of the property rights movements include one establishing compen-
sution for landowners when a government action under the species
law ends the economically viable use of the property with an arbi-
tration mechanism. Another specified that an endangered species
action that reduces fair market vatue by 26% or more gualifics as a
resulatory taking and is therefore compensable.

The stalemates reached between the environmental and proper-
Ly rights faclions on several coming issues before this most recent
Congress may well turn out differently during the next go-around,
said Stephen Driesler, ¢hief lobbyist for the National Association of
Realtors. He is predicting the Novembey elections will increase the
numbers of Republicans in the House and Senate. 1 think the tide is
shifting.” '

Reigle can hardly wait. “T think we will sce a mich more proper-
ty rights-feiendly Congress, i.e., conservative Gongress when it con-
venes January 3,” she said.

The adversarics in the cnvironmental movement are taking the
property rights challenge more seriously, as well, said Darrell Knuf-
fke, a Denver-hased regional divector for the Wilderness Society.

“Ag someonc who follows politics, 1 am in awe of their success,”
Kiuflke said.

Knuttke is particularly wary of free-standing legislation that
would codily private property rights sach as the measure intro-

duced by Rep. W.J. “Billy” Tauzin, D-La.

Robert Bannister, chief lobbyist for the National Association of
Home Builders, called the Tauzin hill a “fairly sweeping stand-alone
piece of legislation that is a rallying point for those of us concerned
about property rights.”

The bill instructs the federal government to minimize the impact
of environmental programs on property righls and to obtain written
owner consent before entering private iand o collect information
on the property. It also gives property owners a way of appealing
permit denials and other government decisions in liea of going to
federal court. : .

The Tauzin proposal farther requires landowner compensation
when government regulation devalues property by 50% or more of
its fair market value or economically viable use.

“Ihrough & single cross-culting statuie they are winning what
they have lost on an individual issue by issue basis,™ Knuffke said.
“The American public is overwhelmingly supporiive of reasonable
regulation to protect the environment and public health and safety,”
which he contends the private property proposals undermine,

. When the property rights adherents are not sceking direct relief
from the laws, they are suing for monetary compensation from the
public treasury commensurate with the drop in property value or
limitation on its use brought on by government regulation,

Consequently, the property rights movement also is cheering a
nuwmber of decisions handed down recently by the courts, including
Supreme Court decision in the Dolan case and a federal appeals
gourt ruling in the Loveladies Harbor dispute. (GPEDR, July and
August 1994.) :

Knuffke contends that the decisions that defer to property own- ;

ers bolster the environmental viewpoint, “The cases confirm what
we have been arguing: that the right to habital and the right to use
property are more than adequately protected,” he said.

The envirotimental lobby also maintains that the expansion of
private property righs amounts to little more than a moncy grab.
The property movement, National Wildlife Federation attorney
Glenn Sugameli said, is but a cover for monied interests intent on a
“radical reinterpretation” of property rights.

“Properly rights do net include the right to squeeze every dollar
of profit out of every square inch of property, only the right 1o a
reasonable return,” Sugameli said. i

The movement, Meltz sald, consists of three flanks that often
operate independently of one another. They are small property own-
ers wrapped. up in land battles, cxtraciive industries such as build-
ing, mining, logging and fayming and conscrvatives secking to limit
the sphere of government influence as a matter of principle. .

H. Jane Lehman is a real estale journalist based in Washington,
D.cC.

B Contacts:
Peggy Reigle, chair, Fairness to Land Owners Committee,
(410) 228-3822.
Robert Meltz, legislative attorney, Congressional Research Service,
(209) 707-60086,
Stephen Driesler, chief lobbyist, National Association of Realtors,
(202) 383-1000.
Darrell Knuffke, regional director, Wilderness Society, (303} 650-6815.
Gien Sugameli, attorney, National Wildlife Federation,
{20) 7691-6865.
Robert Bannister, chief lobbyist, National Association of Home

Builders, (202) 822-0200.
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resurrecting. con-
cerns about the
equity of a tax sys-
tem that relies- on
the volatile and
spatially skewed
retail economy,
Per-capita
retail transactions
fell by 7% unad-
justed . dollars
between 1990 and
1993, from $6,060
to  $5,639. 'In
1991, the first lull
year of the reces-
sion, retail cxpen-
ditures plunged by
over $5 billion dol-
lars in California
— a dircct loss to
local government
ol over $50 million
in that year alone,
S0 the current
estimated sales

ligures coming in from the countics are encouraging.

For exampie, July 1994 statistical estimates from six urhan
Southern California counties show that five are expecting
inereases In taxable sales compared to a year ago. Orange
Counly expects an increase of nearly 8%. Only San Diego
expects a centinued slide in sales, proving that the border

metropolis is the one most tenaciously gripped by the reces-

sion.

. But even if the early data points to spending trends return-
ing to normal, the retailing industry is as volatile as ever. In
the four years since we last took shopping for granted, depart-
menu stores have grown increasingly stagnant, catalog and TV-
direct sales continue to grow, and the tradilional discounters
have suffered from an onslaught of competition (factory out-
lets, department store outlets, off-price stores, catalog outlets,
and specialty outlets), These changes are already affecting
urban and saburban landscapes thronghout the state. '
. Ma]ls‘ are cxperiencing high rates of vacancy — including,
In promiment cases, empty 100,000+-square-foot anchor-
store: space, Meanwhile, the outlet mall prototype has gone
thematic, and has moved from rural/vacation travel corridors
directly into the suburhs — rosulting in aggressive competition
with the raditional malls and their already vulnerable anchors.

And there’s a new kid on the biock: the super—regioﬁal out-
let mall. Pursuing this lgtest of retail trends will draw local

Stepheﬁ Svete

e
"y

oales Tax Headed Back Up — For Now

. v all estimates, it appears that retail sales in the state may
3 be recovering from a steady four-year slide.

A On the face of it, this is heartening news — another
welcome sign that the recession is rounding the corner in Gali-
fornia. But the reversal wil largely henefit those localities
which have succeeded in fanding large refail developments,

government planners into an increasingly sticky economic

development tradeoff: quick cash versus long-term economic

development.
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expeoted to grow to 50% this year.

know and love,

recession.

The first super-regional outlet opened in September in the
Bgy Ama edge city of Milpitas, and Hllustrates the ditemma
nicely. At 1.3 million square feet of off-price space, the Great

Mail of the Bay
Area dwarfs any
outlet center yet
built in the state,
Its 222 stores are
expected to gener-
ate $4 million in
sales taxes to Mil-
pitas’ coffers, a

b0% increase. Half -

of the take will pay
for new roads and
law enforcement.
Located on the
site of a former
I'ord plant — and
developed, in part,
by Ford itself —
the Great Mall is
gupplying a grow-
ing demand lor
discounted goods.
The Urban Land
Institute reports
that U.S. con-
sumers spent 43%

of their 1992 retail dollar at discounters, and that number is

The Great Mall also comes with jobs — about 4,000 of
them. These jobs may offset those lost when the Ford Motor
;ompany closed its plant cleven years ago. The plant produced
5 million cars between 1955 and 1983; when it closed, 2,600
peopte were laid off. But the net result is a labor cconomy fun-
damentally altored on the Milpitas site; gone are the auto fac-
tory‘wurkers who earn around $37,000 per year, replaced with
retail clerks and cashiers who may gross about $11,000.

In many ways, the Great Mall stands as a symbol of a new
Galifornia economy of low-gkilled and low paid jobs — and
t.lle retail marketplace that this new cconomy supports. But
the debate over the wisdom of retailing as an cconomic devel-
opment strategy may be academic in today’s public finance
environment. For instance, a bill introduced in the last session
Idesugned to redistribute sales taxes by population never made
1t out of the Assembly committee, killed in part by citics des-
perate to hold onte the revenue sourve they have come to

After all, local governments have their own survival to think
about, and sales taxes are one revenue source with no strings
attached. And with retail sales on the rise again, whal's there
to-worry about? Apparently nothing — at least until the next
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DEALS

Morris Newman

| RTC's Ordinary' Deal in San Bernardino Gounty

“ othing out of the ordinary here: San Bernardino Associated
| Governments (SANBAG) buys 760 acres of residential land
; ¥ near Rancho Cucamenga. Citing the high environmental value
of the Oak Summit housing development, the local council of gov-
ernments agreed in September to pay the Resolution Trust. Corpo-
ration an undisclosed price {the property was assessed at about
$7 million) for the erstwhile home building site. Most of the people
involved in the transaction, in fact, describe the deal as routine.
“This case was nothing out of the ordinary,” says SANBAG execu-
tive director Gary Moon. '

Maybe weTe just seeing things, but we think that something
much more complex was afoot. Consider the following facts:

The land was owned by RTC, the federal agency charged with
disposing of property from failed develop-

ment agreement, proposing a total of 660 homes and a golf
course. On July 28, Landmark proposed the higher densities to the
San Bernarding County Planning Commission, which sent the pro-

" posal back to staff, observing that the developers’ work was

incomplete and lacked even a map showing the locations of either
the new housing or the golf course.

The developers appealed the decision te the county supervisors,
where they had an apparent ally in Jon D. Mikels, chairman of the
board of supervisors, whose district includes Oak Summit. (Mikels,
who coukld not be reached for this story, has repertedly said he
believes the property has no ecological value; Landmark and its
officials reportedly contributed $2,000 to his 1990 election fund.)

On September 6, the supervisors upheld the decision of the
planning commission to send the plan hack

ment projects bankrolled by failed savings
and loans. But the Landmark Land Co., the
original devcloper of Oak Summit, had
pushed hard, and in obvious haste, i
increase the homebuilding entitlements on
the land from 435 houses to 620, Further, in
an apparent race with the deadline for the
federal land auction, Landmark officials
pressured the San Bernardino Board of
Supervisors for quick approval of the higher
density. And even after the property entered

would be important to approve the plan
before the RIC sale to improve the Property’s
value for taxpayers. They scheduled further
votes on the project on a fast-track schedule
of September 28 and October 18, causing
concern that the RTC would delay its auction
in hopes of a higher price. At Landmark’s
behest, RTC spent $250,000 of taxpayer
money in lobbying for the project’s approval.
Meanwhile, public agencies, includ-

escrow in late September, the developers
have kept their options open until the end of
the year — just in case an opportunity opens up.

Landmark, which is technically an asset of the RTG because it
was a subsidiary of the failed Oak Tree Savings and Loar of New
Oneans, has attempted to drive up the price of the property with
the RIC's approval. While the RIC is notorious for selling property
and buildings at big discounts, “it’s by no means unusual for us to
allow efforts to increase the value of projects, if {they) will enhance
the amount of money wo can recover, hecause thal's why we're
here,” said an RTC spokeswoman in Washington, D.C.

But what is disturbing about Landmark’s continuing role in the
Oak Summit project is that the homehuilder may have Deen pursu-
ing its own agenda in trying to hold out for a profitable sale to a
homebufider, and that its efforts to win higher densities for the
property was an attempt Lo end run the effort of public agencies t
piry the land. Under the Coastal Barrier Improvement Act, pubic
- agencies have priority to make bids on federally ownexd land during
the first 180 days afier the federal government first announces a
Tand sale: after that period, public agencies lose their priority, and
theé property can o 1o the highest bidder. RTG first amnounced the
Oak Summit sale in April 1993, and received one inquiry, which it
declined to name.

Stinated at the southern edge of the Angeles National Forest,
(he Ouk Summit site contains a number of listed and candidate
enclangered species, Tandmark obiained entitlements to the land
in 1989, but went bankrupt in 1991, Shortly thercafter, 0Oak Treo
was declared insolvent by federal regulators, largely due to non-
performing loans made to Landmark:

The RTC scheduled a sealed-bid sale of Gak Summit in Sepiem-
ber. With the encouragement of RTC, representatives of Tandmark
rushed throngh a proposed amendment to Oak Summit’s develop-

ing SANBAG and the U.S. Fish & Wildlife Ser-
vice, were queuing up for the sealed-bid sale
on September 13. The agencies hit upon an inspired idea: purchas-
ing the land as a sort of “mitigation bank” for the Foothill Freeway
extension that Calirans plans to build immediately south of Oak
Sommit, RTC approved SANBAG's bid.

Moon says SANBAG is seeking a public agency or private insti-
tution to be the conservator of the land. Anne Dennis of the San
Gorgonio Chapter of the Sierra Club says she is “cautionsly opti-
mistic” about the purchase but uhappy with RIC. If public agen-
cies were poised to buy the land, she argues, why should the feder-
al government try to add value to the land, in the ostensible pur-
pose of aiding taxpayers, ab the expense of the same taxpayers?
Replies an RIC spokeswoman: “People think of government as all
being in one pot. ['s not.” That kind of aititude explains how a
bankrupt private developer can creato a bidding war among public
agencies.

Perhaps 1 should be satisfied with a happy ending, but many
things remain confusing. Why was 1 andmark so aggressive about
adding value to Oak Summit? (Landmark officials refused o com-
ment, referving all questions to the RIC spokeswomar, who said
she was unaware of any special compensation to Landmark for
driving up the price.) Frankly, my guess is thal Landmark was try-
ing to make the property allractive to a homebuilder, perhaps in
the hope of being hired as a consultant or partner on its own pro-
ject; that may explain why Landmark officials reportedly threal-
ened an Interior Department official with a lawsuit il he testified
that the Oak Sumimit site had ecological value (again, RTG secms
to know nothing about this.) It would not have been the first time
that a private developer used the flat-footed RIG as a poltergeist
for its own purpeses, 8o maybe Moon is right: the Oak Summit
deal isn't out of the ordinary after all. i

to staff, with Mikels commenting that it -




