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BUHdOZGISR H The long-
T Ml O e
Toll Road Project

and builders of
9th Circuit, Ponders

the San Joaquin
Hills toll road in
Last-Ditch Legal Effort

Orange County
may be almost
OvVer.

After clearing away sevoral legal obstacles
to grading across Laguna Canyen, the Ninth
U.8. Circuit Court of Appeals introduced a
new stay just before Christmas and held oral
argament in early January on what appears to
be the environmentalists” final legal stand. A
decision was pending at press time,

The latest stay brought grading 1o a halt
1wo days after the Orange County Transporta-
tion Corridor Agencies started up (he bulldoz-
ers across the canyon near Laguna Beach.
Construction on the rest of the toll road has
been under way tor some time but the Natural
Resources Defense Gouncil and other environ-
mentalists have tied the four-mile Laguna
Canyon portion of the road up in court for the
last three years. .
Continied on page 9

By Morris Newman
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Imperts
Iirasiructure
Projects

county's school dis-
tricts and other public
agencies to finance
school constraction
and infrastructure
projects. As widely
reported, many
school districts, sani-
tation districts, and

transit agencies were May Have
deeply invested in the Inmpact On
fund, which has Mello Deals
reported losses of Aromnd State

more than $2 billion,
or 27% of its value,

Mello-Roos and
assessment honds -
were not directly affected by the bankruptcy
becanse their payback is based on tax rev-
enues, not proceeds from the investment
fund. Yet many school districts and other
county agencies “banked” the proceeds of
gheir Mellos in the county fund, and are
unlikely to sce Continued on page 10

Although the Assembly is
still in disarrday, many political
changes in the state Senate
have become clear, and they
suggest a somewhat different
political direction on planning
and development issues,

Perhaps the most significant
change in the Scnate is that the
Local Government Gommiilee,
long chaired by Republicun Marian Bergeson,
has been split in two.

Most planning legislation will now go to a
new Senate Housing and Land Use Committee.
Though the chair of this committee has not been
named yet, the name most frequently mentioned
in the Capitol is Sen. Tom Garnpbell, & Republi-
can from the Saa Jose area,

Meanwhile, the Senate Local Government
Committee will now be chaired by Sen.
William Craven, a Republican from Occanside
who is a former Sarn Diego Gounty supervisor.
The new Local Government Commitiee will

octiate opls
Lcal Government.
Commitiee I Two

deal with fiscal and structural
issucs in local government,
including Local Agency Forma-
tion Cornmissions.

And Bergeson, the longtime
chair of the previous comimnit-
tee, hag lcft the Legislature to
hecome a county supervisor in
Orange County.

Other changes:

" » Sen. Tom Hayden, D-Los Angeles, is new
chair of the Scnate Natural Resources Conunit-
tee, which handles the Endangered Species Act.

= Sen. Jim Costa, D-Fresno, is new chair of
the Senate Agriculture & Water Comimittee,
replacing Sen, Dan McCorquodale, D-Modesto,
who was defeated for re-election. The commit-
tee handles most water bills.

» Sen. Ralph Dills, D-Gardena, remains chair
of the Senate Governmental Operations Gom-
mittee, which handles the California Environ-
mental Quality Act. 11




ment has been approved by the

Santa Clara County
Passes New General Plan

y? he long-disputed Bolsa Chica develop-

Orange County Board of Supervisors,

but the project still faces many hurdles,
including Ceastal Commission approval
and possible challenge by Huntington
Beach, the U.S. Fish & Wildlife Service,
and local schoot districts,

On December 14 — just a week after
declaring bankruptcy — the board
approved a general plan amendment call-
ing for preservation of 770 acres ol the
1,400 acres on the Bolsa Chica site, while
allowing 3,300 homes on the rest of it. The

Santa Clara County has approved a new

general plan urging the county’s 15 cities to
work with the county in establishing urban
growth boundaries. Approved by the county
Board of Supervisors on December 20, the
plan comes on the heels of a San Jose city
general plan revision that calls for infill
development. (Sec Town & Gown, page 3.)
The Santa Clara plan came after a five-
year consensus-building project and antici-
pates countywide growth of about 200,000

plan is dramatically changed from the
environmertal impact report. two years ago, which called for 4,800
homes. Among other things, the new plan has scrapped the idea of
extending a street across the marsh,

Given the lower number of houses, the Koll Co., the project’s
developer, had hoped to reduce the cost of W(Jtldnds mitigation to

$32 million. However, the county demanded that Koll stick to the.

$48 million figure and reconfigured the project in other ways, said
Koll vice president Lucy Dunn. County officials and Koll are now
negotiating a development agreement on the project.

The Bolsa Chica project has been one of the mosl controversial
coastal projects in Orange County in recent years, with 4 variety of
proposals being put forth since 1970, including one for 11,000
homes and another for a marina. Two years ago, Koll stopped trying
to process the project through the City of Huntington Beach —
which surrounds the oceanfronl property — and turned to the
county inslead,

Many environmental groups remain opposed to it, and seveml
expressed surprise that the project would be approved in the wake
of the Orange County bankruptcy. Koll and county officials say the
project will be a financial plus to the county in the long ran despite
a predicted short-term loss to the general fund.

The Bolsa Chica project still must, be approved by the California
Coastal Commission, and county Planning Director Tom Mathews
sald that the commission stalf is likely 1o “have some problems”
with the projoct as approved by the county, Also part of the mix are
the U.S. Fish & Wildlile Service and the Interior Department, which
have been discussing the possibility of buying some or all of the
property — il a funding source can be identificd.

The Huntington Beach City Council has voted not to sue the
county over the project, at least for now. Planning Director Howard
Zelefsky snid the city's biggest concern at Ehis point is money for
service provision, as city police and fire departments would proba-
bly serve the area. 'The general plan amendment includes gencral
langnage stating that the city should be held harmless for servige
provision, but final details wifl be included in the development
agreement.

Tocal school districts might be a more diflicult obstacle for Koll,
The Huntington Beach elementary and high school districts hired
well-known school planning consultant Marshall Krupp and
demanded considerable mitigation. However, the county responded
by allowing only the state-permitied mikigation fees of $1.72 per
square foot and suggesting that the school districts re-open closed
schools and change district boundaries to accommodate the Bolsa
Chica students. A lawsuit from the school districts is Hkely.

M Contacts:

Tom Mathews, Orange County Planning Director, (714) 834-46843.

Howard Zelefsky, Huntington Beach Planning Director, (714) 536-

5271,

Lucy Dunn, the Koll Co., (714) 379-6488,

Marshall Krupp, consultant to school districts, (714) 838-9900.

people — to about 1.7 million people — in
the next 15 years. While the plan does not draw urhan growth
boundaries on the map, it contains policies encouraging Santa
Clara’s 15 cities to work with the county to do so. County planner
Don Weden said the county is already working with Morgan Hill on
an urban growth houndary. He also said the county's plan is consis-
tent with San Jose's growth policy, which discourages development
in the Almaden :and Coyote valleys south of the city.

L.A. Fails to Obtain Empowerment Zone Status

In a stunning development, the City of Los Angeles apparently
will net be sclected as one of six urban “empowerment zone” areas
by the Clinton Administration. Designation would have provided the
ciby with as much as $375 million in federal funds over the next five
years; tederal officials said the city and Los Angeles County may
receive up to $300 million in other funds as a kind of consolation
prize.

The empowerment zone was the Administration’s twist on tho
enterprise zone concept. Large citles werc encouraged to apply for
empowerment zone designation for areas of up to 20 square miles
and 200,000 population. L.A. responded with a gerrymandered zone
that included sevoral parts of South-Central as well as part of
Pacoima in the San Fernando Valley. City officials widely believed
that the whole empowermenl, vene concept, drawn up in the wake
of the 1992 riots, was created especially for T.os Angeles.

I late December, city officials suid they had not been formally
notified that they had Jost out and insisted they were still in the ran-
ning. Bat the L.A. application ran afoul of the program’s complicat-
ed requirerents. Of the six urban areas, one had to be in an wrban
area with a population of fewer than 500,000 people, one had to
straddle the borders of two states, and the six zones together had
to have a cumulative population of 750,000 or less.

Meanwhile, L.A. officials recently approved an emergency rede-
velopment sone for earthquake-ravaged arcas of the San Fernando

Valley, as well as a now zone for the riot-damaged Crenshaw area.

In a surprise, however, Gouncilman Hul Bernson withdrew a plan to
create an earthquake redevelopment zone in Northridge, where the
earthquake hit hardest. Bernson sajd he could not deal with the
Commumity Redevelopment Agency, which he said “was more inter-
ested in securing their fubure, their jobs, and their bureaucracy than
they are in serving the people of our district.” L

January 1995

~ districts over its general plan, the City
Ji of San Jose has approved school

impact fees of $2.67 per square foot, for
single-family homes and $1.93 per square
foot for multi-family projects. The tigure is
far below negotiated agreements in' other
areas of the state.

The decision would appear to be the
latest in a series of positioning moves in a
sophisticated minuet between the city and
the school districts, Formally known as
‘presumptive payments,” the lees were
negotiated between the city and the devel-

@ urrently in litisation with nine school
!

el | \fiea
— Without Schools'Hefp

Space-Saver School Approved

The State Allocation Board has finally
given the go-ahead for Santa Ana Unified
School District’s “space-saver” school, the
first in the state.

The project is well within the Senate
Housing Committee Chairman Leroy
Grecne’s original concept of a “space-
saver” school. Santa Ana Unified will buy
excess land from the Bristol Marketplace
shopping center and construct a three-
story intermediate school. But the Santa
Ana deal had been criticized for the $2-mil-

qlion Pl

opment community without the participa-

tion of the school districts; they will be available only to school dis-
triots that file statements of school availability with the city. Mean-
while, the districts are still pursuing a lawsuit they filed in Septem-
ber, which demands that the general plan include a policy that
“would condition approval of new development on. the availability of
adequate schooi facilities.”

The school fee drama has been playing in San Jose since last
January, when the Cily Council suddenly rescinded approval of a
new, infill-oriented gencral plan because of objections from the
local school districts. (CPEDR, February 1994,) Subsequently the
city established a School Tmpact Task Forco, including representa-
tives of local school districts, to work on a school mitigation deal,
Ameng other things, the general plan's emphasis on small-scate
infill development made the school mitigation issue more difficult,
since school districts are accustomed to obtaining lees and other

y mitigation [rom large-scale suburban developers whose houses
" produce a more predictable number of students.

During negotiations with the city, the school districts provided
statistics indicating that the new general plan — which calis for
52,000 new housing units, all of them provided on an infill basis —
would probably produce about 32,000 new housing units. However,
whilc the task force was stili meeting, the cily passed the gumral
plan again with the school mitigation issue pending.

As g result, eight school districts sued the city in September,
challenging the general plan’s environmental impact report and
demanding specific policies in the general plan addressing the
school lacilitics issue.

Though the School Impact Task Foree stopped meeting, the city
and the Building Industry Association continued to negotiate on the
schools issve. The city planning department ran a new seb of calcu-
lations that concluded the general plan would produce only 20,000
new students — not 32,000. Based on those assumptions, the city
and the developers agreed on a formula for school mitigation; cily
negotiators included Council Member Frank Iiscalini, formerly
superintendent ol one of the school districts suing the city.

Single-family homes will pay the state-permitted mitigation (cur-
rently $1.72 per square foot) plus 55% (currently another 95 cents,
bringing the total to $2.67). Multi-family units will pay the $1.72
plus 12% (currently 21 cents, bringing the total to $1.93). The City
CGounell approved the mitigation proposal on November 22, 'T'o qual-
ify for the funds, schook districts will have to file a school avatlabili-
ty statement with the city,

The city's mitigation proposal is likely not the end of the drama,
however, because the school districts’ lawsuit is still pending. If
other situations around the state are any guide, the cily's policy will
be the starting point for setllement negotiations with the school
districts,

M Contacts:
Kent Edens, Deputy Planning Director, {(408) 277-4578.
Lou Lozano, attorney for school districts, (408) 646-1501.

lion-per-acre pricetag for the land. (CPEDR
Town & Gown, April 1994.)

Nevertheless, the stato board — including Green himself —
gave the ge-ahead at the beginning of December, authorizing $23
million in state funds to buy the land and compensate the property
owners for relocation of two major businesses in the center, Home
Depot and Montgomery Wards. A compact urban district with a
high immigrant population, Santa Ana Unified is onc of the fastest-
growing districts in the state and also has among the highest prop-
erty vahucs,

An Allocation Board staff report said that toxic cleanup on tho
gite could be costly and alse claimed other sites in Santa Ana could
be acquired at a lower price. But the Allocation Board rcjected the
advice, with Greeng, the “godfather” of school housing, saying that
the Allocation Board should not sccond-guess the local school
hoard.

Greene established the space-saver program with a bill he car-
ried in 1988. Mis goal was to give urban districts more options in
providing new school sites. However, few districts have beon inter-
ested in secking the funds.

Oxnard School District Can't Sell Land

The Oxnard Unified School District cannot sell 27 acres of lemon
orchards left over after construction of a new high school, the Ven-
tura Gounty Board of Supervisors has decided.

The Oxnard district purchased an 80-acre pargel of land for the
new high school after Caltrans ordered closure of the old Oxnard
High School because it was underneath the flight path of an airport,
The district then used 53 acres for the high school, lcaving a rem-
nant of 27 acres it hoped to sell back to the original owner for $2.1
million — a pro-rated share of the original purchase price.

Howover, Ventura County officials were angered thal Oxnard. -
Unified did not consult them before building the high school, which
was localed in a designated greenbelt with 40-acre parcel mini-
mums. (The school district was able 10 build the high school
because of state pre-empiion of local zoning and planning regula-
tions.)

"The school district then came to the county planning commis-
gion, seeking a variance to the 40-acre minimum parcel size in
order to split off the 27-acre remnant. However, in October the
planning cominission denicd the request. (CPEDR Town & Gown,
November 1994.) The district appealed Lo the county Board of
Supervisors — but the board voled 4-0 nob to grant the variance.
Supervisor Maggie Kildee appeared Lo speak lor the whole board in
saying: *This may be one ol the most difficult decisions I've had to
lace because of my love for education and my love lor agriculture,
But the doinino éffect has already bogun, The domino effect began
when the school district bought that piece of property, 1 think it's
important the board not let the second domino fall,” 1




and San Bernardino County for the
control of George Air Force Base con-
timues continues — despite the fact that
the federal government has long since rec-
ognized the the county's chosen vehicle
for base conversion, Victor Valley Develop-
ment Association, as the local lead agency,

In the latest salvo, the county has sued
Adelanto for attempting to buy land on the
base with redevelopment funds. (Much of
the basc is within the city’s sphere of influ-
ence.) Gounty lawyers say the attempt to
use redevelopment funds to buy land out-

IF he battie between the Gity of Adelanto
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The report apparently contradicts an
carlter study released in 1994 by the San
Diego International Airport Foundation, a
group led by airport booster Doug Manch-
ester. Bat both reports say that . the region
will suffer from underuse of Lindbergh. Due
both to the local recession and the limita-
tions of the field, Lindbergh yields about
$1.2 billion a year to the lecal economy,
while Miramar generates about. $800 mil-
lion annually.

Critics of the Kuebelbeck study claim
that it overestimates the economic value of
Miramar’'s new role as a Marine Gorps

side city boundaries is illegal and in vicla-

tion of Adelanto’s original agreement with the county over the use
of its redevelopment tax increment, which limits the spending of
such money within the city's designated redevelopment area. “We
are contending that the Adelanto Redevelopment Agency does not
have the jurisdiction to deal with property outside the city and thas
it’s an improper expenditure of redevelopment funds to seek to
acquire land at George,” said Paul Mordy, deputy county counsel,
who is litigating the case.

In a more intriguing cause of action, the county is also arguing
that Adelanto’s attempt to buy land in George is a rear-gnard action
designed to disrupt the county’s plans to create a redevelopment
area at the base. In essence, San Bernardino County claims thatl the
city’s efforts 1o buy the base land is interfering with the county’s
efforts to establish a redevelopment area of its own at George

One theory holds that the city is trying to stymie the cfforts of
the county by tying it up in court as long as possible. That theory
seems Lo gain credibility, in the light of Adelanto’s fight over where
the trial would be heard. Giting a state statute that allows counties
to select a “nentral venue” in cases involving county agencies,
attorneys for San Bernardine Gounty liled the case in Riverside
CGounty. Adelanto objected, saying that the venue change was ille-
gal, because Lhe counly did not first obtain the permission of the
San Bernarding Superior Court. Adelanto also wanted to try the
case in Los Angeles Superior Gourt, where other George-related
cases are being heard.

The Riverside judge sided with Adelante and sent the case back
1o San Bernardino. County attorneys filed in San Bernardino Supari-
or Gourt, while appealing the decision. The appeal went against the
county, although the appellate court sent the case to Los Angeles,

San Diego Down On Commercial Airport At Miramar

Many host communities of air bases are keon on converting
them into commercial air fields, In San Diego, however, initial
enthusiasm to convert the Miramar Naval Air Station may sour in
the wake of a report that claims the city would lose money if the
base were closed and converted into an international airport.

A $40,000 study sponsored by the Greater Sun Diego Chamber
of Commerce found that operating an international airport at Mira-
mar would deprive the city of abouat $8 billion in the next 25 years.
The study, preparcd by Williams-Kuebelbeck, assumes thal the
base will be selected for closure and that conversion will take five
years. Proponents of a new international airport at the site have
argued that the existing Lindbergh ficld is small and antiquated.

According to the chamber’s study, maintalning Miramar as a
base and continuing to use Lindbergh as a regional airport would
yield $14.9 billion to the regional economy. Miramar, closed as a
base and converted to an airfield, would yield only $7 billion. The
chamber claimed that the difference cquated to 313,000 jobs,

base. The Corps is relocating to Miramar
out of its former stations at Tustin and El Tore. The San Diego
Association of Governments {SANDAG) has suggested yet another
study, Lo assess the region’s air-transport needs.

More Tenants for Norton

Two new tenants have signed leases at the former Norton Air
Force Base, accelerating the trend of privale businesses locating
atthe San Bernardine Counly base. Inland Valley Development
Association, the joint-powers authority overseeing Norton, has
received letters of intent to lease from Boney's Farmers Markots
and Excelsior Homes, which together will occupy 221,000 square
feet at the base. The leases are intended for a 525-acre portion of
Norton that the Air Force has not vet officially released 10 the JPA.
Escondido-based Boney's plans to build a 101,000-square-fool food

commissary building, while Orange Gounty-based Excelsior wants

1o use 120,000 square feet n two existing warchouses for the pur-
pose of building modular housing. The two fu‘ms could eventually
employ up to 700 people.

Separately, the San Manuel Band of Mission Indians plans a
16,000-square-fool medical clinic at the northeast corner of Nor-
ton, on a portion of the basc earmarked for “incubator” businesses,

Housing Approved at Point Loma

The San Diego City Council in December approved a Navy pro-
posal to set aside part of the Naval Training Center at Point Loma
for military housing. The council postponed wiil February a deci-
sion on the amoant of land to be dedicated for the housing. The
Navy has proposed using 120 acres of the 440-acre hase for the
$60 million housing project, which would include 504 housing units
and a 30-acre park. The basc is scheduled for closure in 1999.

Mugu's Loss May Be China Lake's Gain

‘Nerves grew frayed at IPoint Mugu Navy base in November, alter
a press report revealed that the Ventura County naval weapons
testing facility was on the 1995 base-closure lisl. A preliminary
Pentagon study leaked by the Los Angeles Times in November rec-
ommended the closure of Mugy, Lo realive savings of $1.7 billion in
the next 20 years. Ventura County officials woent to Washington in
December to fight a rear-guard action against closing the base.

If Mugu cleses, the big winner would be the China Lake Naval Air
Weapons Station in Kern County, which could gain 2,000 jobs
through a consolidation of the Navy's high-lech weapons testing
program. If Mugu were 1o close and test operations were consoli-

dated at China Lake, a total of 1,049 military jobs would be elimi-

nated, T
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Appellate. Panel Again Upholds Gulver City fe

Unpublished Ruling Finds Compliance
With Supreme Court Ruling in Dolarn

Alter reviewing the case in light of the
U.S. Supreme Court ruling in Dolan v, City
of Tigard, the Second District Court of
Appeal has once again upheld a Culver City
recreation fee as constitutional.

The $280,000 fee — imposcd on a
landowner who wanted Lo close a private
recreation club and build condominiums on
the property — was apheld by Division
Five of the Second District in May 1993.
(CPEDR, Tuly 1993.) After ruling in the
Dolan casc last summer, however, the U.S.
Supreme Gourt remanded the Culver City.
case to the Second District with orders to
review it in light of the Dolan decision,

Tn a lengthy and unpublished ruling filed
on December 27, the Second District found
that the Culver City fee met the 1wo-
pronged tesl of constitutionality laid out in
the Dolan decision. The Second District
also concluded that the fee does not consti-
tute a special tax under Proposition 13.

The case began in 1988, when landown-
¢r Richard Ehrlich closed the Westside
Sports Conter on Overland Avenue in Cul-
ver City and applied to the city to build 30
luxury townhomes on his 2.4-acrc parcel of
land. At first the city denicd Ehrlich’s
request on the grounds thal the construc-
tion of townhomes would mean the loss of
reoreational space to the city. Ehrlich
offered to build four unlit lennis courls
elsewhere in the city, but the ity instead
approved the project subject to three fees:
a $280,000 recreational mitigation fee, a
$30,000 in-lieu. park fee, and a $33,200
public art {ee, These fees were included in
the specific plan approved for the project in
1989.

However, Fhntich sued and obtained a
favorahle raling from L.A. Superior Court
Judge John Zebrowski, who said that
Fhrlich had no legal obligation to keep his

. private health club in operation and there-

fore the city had no right to extract a miti-
gation fee from him when he closed it
down. Zebrowski ruled that the lee was a

special tax, calling it “simply an effort to
shift the cost of providing a public benefit
to one no more responsible for the need
than any other taxpayer.” Zebrowski
uphcld the arts fee, however.

After the Second District overturned
Zebrowski on the recreation fee (Ehrlich v,
City of Cuiver City, 16 Cal.App.4th 1737),
the U.S. Supreme Court ruled in Dolan v.
City of Tigard, 114 8,Ct. 2309 (1994). In
the Dolan case, the court expanded on its
1987 ruling in Noflan v, Calfifornia Coastal
Commission, 483 118, 825, to establish a
two-part test for constitutionality of miliga-
tion fees. First, the court siated that the
city must be able to deny the request with-
out the denial constituting a 1aking. Sec-
ond, the court said that the mitigation fee
must substantially further the same gov-
ernmental goal furthered by the denial and
is “roughly proportional” to the impact of
the proposed development.

The Second District showed no hesita-
tion in concluding that the Culver City
recreation fee mot this two-part test,
Regarding the first part of the test, the
court said that just becausc Ehrlich does
not want to operate a recreation club on
the property does not mean his property
has been taken. “The mere lact that 4 par-
ticular property owner has not been able to
make a profit rom a particular recreation
facility fails to establish that no community
recreational facility could be operated prof-
itably on the property,” the court said,

Also, the court noted that Enrlich had
hought the property after the regulations in
question had been imposed on the proper-
ty. “The land-use restrictions on the prop-
crty coincided with the developer's reason-
able investment-backed expectations,” the
court wrote. “He was not constitutionalty
entitled to develnp the property 10 its most

profitable use.”

Regarding the rough proportmndhty
test, the Seccond District rule that “the
imposition of the mitigation fee was direct-
ly related 1o Lhe original denial of the
developer’s applications for his project and
was not a gimmick, subterfuge, or pretext

to increase the general funds of the city.”
The court also rejected Ehrlich’s argument
that the city was not deprived of recreation
facilities because he had already closed his
recreation club down, “Of course the city
could not require that the developer oper-
ate a recreational business on the proper-
ty. The developer was entitled to go out of
business and leave his land vacant or sell it
to someone else.” Relying on Terminal
Plaza Corp. v. City and County of San Fran-
cisco, the court said: “This restriction is not
different than refusing te permit apart-
ments to be converted to condominiums.”

The court aiso rejected Ehrlich’s argu-
ment that the mitigation fee did not further
a governmental purpose because Ehrlich’'s
recreation club was private. “Whether the
tacilities were provided to the public in the
form of a privately owned facility or one
which was owned by the public is not sig-
nificant on the issue of whether the govern-
mental purpose is the same.”

Finally, the Second District took Ehrlich
to task for even bringing the lawsuit.
Recounting the facts in the case, the Sec-
ond District noted that Ebrlich himself pro-
posed building four tonnis courts else-
where in the city as mitigation, and the city
then imposed a $280,000 fec as being
roughly comparable in value to providing
the tennis courts. “The developer cannol
now contend that the form of the condition,
which he proposed, is invalid.” (1

M The Case:
Ehrlich v. City of Culver City, No. B055523
{unpublished, issued December 27, 1994),
W The Lawyers:

For Richard K Ehrlich: Lisa Ehrlich &

Edward J. Horowitz, (310} 826-66189.

For Culver City: Norman Y. Herring, Gity

Attorney, (310} 202-5835.
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Council Can't Appeal to Itself
On Map Act Action, Court Rules

By Larry Sokoloff

'The Thousand Oaks City Couneil created
a conflict of interest by appealing a plan-
ning commission decision to itself and then
overiurning the decision, the California
Court of Appeal, Second Appellate District,
has ruled.

The unanimous ruling by the three-judgo
panel said that the "cumulative actions” of
the council resulted in a violation of a
developer’s substantive and due process
rights. The council acted when it reviewed
the city planning commission’s 1992
approval of a controversial 47-acre resi-
dential and commercial project in the New-
bury ’ark section of the city.
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The ruling, which the city plans to
appeal, nullifies the city’s decision to reject
the controversial project. ‘

The developers, the court said in an
opinion by Justice Steven Stone, “should
not be subjected to the blatant disregard of
their due process rights. The council simply
submitted to the roar of the crowd.”

Justice Stone said that under the city’s
ownt code and under the Subdivision Map
Act (Gov't Code §66452.5(d)), only an
interested person dadversely affected by a
planning commission decision may appeal.
The council did not make this showing.

“By appealing the decision to ilsell, the
Council evidenced at least the appearance
of a conflict of interest,” the opinion said.

The: opinion is the first by a California
appollate court to indicate a city council
must maintain its neutrality in such pro-
ceedings. :

R. David DiJulio, the attorney for the
developers, members of the Nedjatollah
Cohan family, called the court’s decision
“very significant.”

“Many cities practice the same tech-
nigue” of appealing planning commission
decisions Lo themselves,” he said, “This
has outlawed that practice.”

Four city attormeys concerned about the
implications of the decision have already
contacted Thousand Quks City Attorney
Mark Sellers.

Sellers said that elected officials clearly
have a duty to appeal planning commission
decisions. “That’s what they’re elected lor,
to oversee subordinate bodies,” he said, “I
don’t think a council hearing can be struc-
tured to the same degree of sterility or for-
mality as a trial court or appellate coart.”

The disputed parcel was purchased by
Nedjatollah Cohan in 1977. Gohan, an Ira-
nian immigrant, has been trying to develop
the property for the past 15 years.

“Thousand (aks has basically conliscat-
ed their property,” said Difulio, who esti-
mated that the Cohans had spent $2 mil-
lion in their efforts to develop the property,

His clients, said Difulio, “have actually
told me that they would have fared better
under the Ayatollah than the Thousand
Oaks City Council,”

The planning commission approved a
subdivision map and development condi-
tions in June 1992 along with 500 condi-
tions. Many of the conditions were related
10 wetlands in the middle of the property
and to flood control issues, Sellers said.

The project, which abuts a residential
neighborhood, has become open space for
local residents,

The council conducted a noticed public
hearing on the appeal on July 28, 1992.
Approximalely 200 residents attended the
hearing in opposition to the project. At the
end of the six-hour hoaring, the council
denied the Cohans’ project and a permit to

remove oak trees on the land.

In its decision, the Court of Appeal over-
turned an earlicr ruling by Ventura County
Superior Gourt Judge Melinda Johnson,
which foand that any errors by the council
regarding the appeal 1o itsell were harm-
less.

The Cohan family claimed in their writ of
mandate lawsuit that due process was
ignored and their civil rights were viclated
by the council’s appeal of the planning com-
mission decision. Their suit also charged
inverse condemnation and violations of the

Brown Act. DiJulio said he will now ask the

trial court for demages on the civil rights
violations.

The Court of Appeal said that it was a
cumutative effect of the Gity Council's
actions that violated the Cohans’ substan-
tive and procedural due process rights. The
court, did find that requiring Nedjatollah
Cohan to rebut three hours of comments in
10 to 15 minutes at the appeal hearing was
wrong,

As respondents, the Cohans should have
responded to the allegations, the court
said.

“Instead, the burden was placed on the
Cohans to convinee the Council of the cor-
rectness of the planning commisston’s deci-
sion,” the court said, “I'his stands due pro-
€Css on its head.”

Sellers argued that Reed v, Coastal Zone
Conservation Comumission, 55 Cal. App. 3d
889 (1975} contradicts the ruling. In that
case, a Calilornia court said that a ten-
minute appeal to the Galifornia Coastal
Commission was sullicient,

In addition to the appeal, another court
bartle may be brewing over the property
because the cily has not issued a permit to
remove oak trees on the property. Under a
municipal ordinance, a permit is required Lo
remove more than lour oak trees on a prop-
erty. DiJulio, however, said that there are
oly three pak trees on the site. O

M The Case:

Cohan v. Gity of Thousand Oaks, California

Court of Appeal, Second Appellate District,

Division Six, No. B077680, 94 Daily Journal

D.AR. 16709, November 28, 1934.

B The Lawyers:

For Appellants: R. David Dilulio, Dilulio and

King, (818) 502-1700.

For Respondents: Mark G. Sellers, City

Attorney, (B05) 449-2100.
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Judge Orders Caltrans to Undertake
Major Stormwater Runoff Cleanup

In a major ruling, a federal judge in Los
Angeles has ordered Caltrans to take wide-

ranging steps to clean up the vast
stormwater runoff system that the agency
operates in L.A. Counly. The ruling comes
on the heels of a legal settlement in which
three key cities in the county also agreed to
increase their stormwater runoff efforts —
a move environmentalists say is designed
to help create model stormwater runoff
programs for cities throughout Southern
California.

Though Caltrans has said little about
the case in public, a Caltrans spokesman
said the agency would comply with the rul-
ing rather than appeal it. The spokesman
said Caltrans did submit a stormwater plan
to the Regional Water Quality Control
Board on December 7, as required under a
stormwater permit, and that plan would be
1sed as the basis for Caltrans action.

In the Caltrans case, U.S. District Court

- Judge Fdward Rafeedie gave Caltrans four

months — until mid-March 1995 — o
clean out 10,000 drain inlets, catch basins,
and pump heuses believed to be the
biggest contributors to poltution in L.A.S
stormwater runoll. The agency must clean
up another 10,000 lacilities within seven
months and a third group of 10,000 within
10 months. In addition, Caltrans has four
months 1o develop a stormwater plan.,

In the previous settlements, the three
cities had also agreed to draw up stormwa-
ter plans. In addition, Hermosa Beach
agreed to contribute: $7,500 toward the
Santa Monica Bay Restoration Project edu-
cational fund, while Beverly Hills agreed to
spend over a half-million dollars on a
whole series of actions, including the pue-
chase and operation of video cameras to
inspect ¢ity storm drains and brace Hlegal
dumping. El Scgundo agreed to rebuild two
stormwater pump stations at a cost of
more than $750,000.

Both the Caltruns ruling and the settle-
ment with the cities came in lawsuits filed
by the Natural Resources Defense Council
under the federal Glean Water Act. These
legal actions appear to be the most signifi-
cant developments so far in the offort to
improve the water qualily in urban
stormwater runoff in Southern California.
The runolf system — once described by an
engineer as "a series of chutes to the sea”
— is the main contributor o water pollu-
tion in Santa Monica Bay. Gail Ruderman
Feuer, a lawyer with the NRDC, said her
organization sued Caltrans because it
believes the agency to be the largest single
souree of polluted stormwater in the coun-
.

The stormwater regulation effort could
have a significant cffect on cities and
development policies throughout the
region, The city stormwater plans are likely
Lo include a varlety of restrictions on new
development, especially during the con-
struction stage, when the level of sediment

-
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and other pollutants in the runoff is high,
“What’s going to happen is that they are
going to get better control over new devel-
opment and redevelopment,” Feuer said.
The cities are also likely to impose regula-
tions on local businesses that contribute to
runaff.

The stormwater regulation elfort kicked
into high gear in 1992, when the Environ-
mental Provection Agency adopted a new
sel of regulations called the National Pollu-
tion Discharge Elimination System, or
NPDES. The NPDES regulations require all
municipalities of more than 100,000 popu-
lation to obtain permits for separate
stormwater systems and for discharge
from industrial activitics and construction
sites into the stormwater system.

An innovative appreach was taken in
Los Angeles County, where the Regional
Water Quality Control Board — the state
agency implementing these regulations —
allowed 88 municipalities, the county gov-
ernment, and Caltrans to have all of their
activities covered under a single permit.
The regional board recently approved a
similar permit for Ventura County. Industri-
al discharges are covered undoer a separate
permit for the entire state.

NRDG's Los Angeles office became
involved when NRDC lawyers and scientists
reviewed the first 20 or so cities that filed
their plans with the regional waler board.
“The level of compliance was not high
among any citics,” she said. NRDC contact-
ed several citics the organization conclud-
ed had weak plans and some — including
Culver City and Westlake Village — volun-
tarily agreed to help pay for an NRDC sci-
entist to help them draw up plans, she
said.

However, NRDC sued Caltrans and the
three cities in separate actions, claiming
that they had nol complied with the county-
wide permit covering the municipalities
and the transportation agency. All three
cities settlod out of court last lall. Howev-
er, the case against Calirans proceeded to
trial in the courtroom of 1.5, District Conrt
Judge Edward Rafecdie. On December 14,
Raleedie issued his final ruling, which
included the following requirements:

1. Caltrans will develop a new stormwa-
ter plan within 120 days that includes an
extensive discussion of the “hest manage-
ment practices” to be used in improving
the water quality of its runeff, as well as a
schedule for implementing those practices,

2. Calirans will file a copy of the
stormwaler plan with Judge Rafcedie’s
court.

3. Galtrans will clear 10,000 drain
inlets, cateh basins, and pump houses in
the L.A. Caltrans district within 120 days;
another 10,000 within 210 days; and
another 10,000 within 300 days.

A significant component of the Galtrans

ruling is NRDC's role in overseeing the
agency’'s implementation of Rafeedie’s rul-
ing. Caltrans agreed to pay for NRDC Lo
hire an expert to consult with the agency,
and the NRDC expert will also have access
to all of Calirans’ facilities. 3
M The Case:
NRDC v. van Loben Sels, U.S. District
Court, Centraf District, No. 83-6073.
M Contacts:
NRDGC: Gail Ruderman Feuer, attorney,
(213) 934-6900.
Caltrans: Jim Drago, spokesman,
(916) 654-4677.
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Pre-"88 Mello-Roos Bonds
Don't Have Lien Problem

Reversing a Superior Court judge’s rul-
ing, the Second District Court of Appeal has
ruled that pre-1988 Mello-Roos honds do,
in fact, have priority over private lenders,
even though their licns were not formally
recorded.

In an unpublished ruling, Division Six of
the Second District relied on Revenue and
Taxation Gode $2187, which states; “Tvery
tax on real property is a lien against the
property assesscd.”

Mello-Roos taxes are “special” taxes
within the meaning of Proposition 13,
meaning they vannot he hased on ad val-
orein property value. But the court that the
Mello-Roos tax in question — a tax on
property involved in a failed real cstate
development in Oxnard — is, in fact, a tax
oD redl property becauose it is apportioned
on the basis of square foolage and pot on
the basis of bencfit, Thus, the court con-
cluded: “We hold that special taxes levied
in this case are on real property within the
meaning of Revenue and Taxation Code
$2187 and thus are a lien on parcels of real
property within the district, inclading the
subject one.”

The ruling dissipates a cloud that had
gathered over some $1 billion in pre-1988
Mello-Roos bonds whose liens were never
formalty recorded under law,

The Oxnard case involved the city’s
attempt to forectose on property once des-
ignated for a regional shopping center after
the developer defanlted on $14 million in
Mello-Roos bonds. However, the Bank of A.
Levy, which had loaned the developer $1.6
million, sought to block Oxnard's foreclo-
sure, clatming that the bank’s own loan had
priority.over the city’s Mello taxes.

Last February, Ventura. Gounty Superior
Court Judge John Hunter vuled in favor of
the bank, saying that hecaose Mello liens

were not formally recorded prior to 1988,
Mello-Roos bonds from that period do not
have priority over private lenders. (CPEDR,
April 1994.) In overturning Judge Hunter,
the Second District found that under the
Revenue and Taxation Code a lien was cre-
ated under operation of law,

Bank of A. Levy argued that while the
Mello law (specifically Government Code
§53340 and §53356.1) gave Oxnard statu-
tory power o levy and collection special
taxes, it did not grant a lien until January
1, 1989; when amendments to the Mello
law specifically stated that Mello liens
shiould be recorded the same as assess-
ment liens. (The provision was part of a
package of amcndments designed to
improve consumer disclosure of Mello
requirements.} The Gourt of Appeal con-
cluded that the 1989 amendment {con-
tained in Government Code §53328.5)
“simply permitted the city to direct the
imposition of a separate lien for these spe-
cial taxes.”

“The Bank may not use these remedial
statutes as a sword to invalidate this prop-
erly established special tax lien. The Bank
knew that the instant property was in a
Mello-Roos district. 1t knew about the tax
levy and the bonds before il issued the
instant loan, and it required that part of the
loan proceeds be used to pay the 1988/89
special taxes....The trial court’s order
would be a windfall to the bank and it is at
variance with the Legislature’s expressly
stated goal of liberally construing the Act
to effectuate its purposes.” A

M The Case:

City of Oxnard v. Superior Court, No.

B081684 (unpublished; issued November

29, 1994).

M The Lawyers:

For City of Oxnard: Diane B. Galfas, Cox

Castle & Nicholson, (310) 284-2279,

For Bark of A. Levy: Steven Ray Garcia,

Peterson & Ross, {213) 625-3500.

For Oxnard Town Center (developer):

Stephen N. Roberts, Nossaman Guthner

Knox & Elliott, (415) 398-3800.

SLAPP Surrs

Consultants’ Suit Is Subject
To State SLAPP Law

A sdientist’s negative comments about
the work of 4 consulting firm are protected
from libel and slander litigation undoer the
state’s “SLAPP suit” law, the Fourth Dis-
trict Court of Appeal has ruled. The case is
the first test ol the law, which was passed
in 1992, '

In Dixon v. Superior Court, the Fourth
District found that the scientist, Kenneth
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Dixon, made his allegedly slanderous com-
ments about Scientific Resource Surveys
Inc., during the public review period of a
proceeding under the California Environ-
mental Quality Act, meaning they are pro-
tected under the SLAPP suit law. The court
also rejected constitutional challenges to
the SLAPP suit law, Code of Civil Proce-
dure §425.16.

The term “SLAPP” suit — the acronym
stands for “strategic lawsoilts against pub-
lic participation™ — is often used by citizen
activists to refer to punitive lawsuits filed
by developers and others to discourage cit-
izen activism. (For background, see
CPEDR, November 1990.) The law permits
a special motion to strike a cause of action
that is found by the court to be a SLAPP
suil.

The case involves a longstanding dis-
pute over a 22-acre property on the cam-
pus of the California State University, Long
Beach, which some helieve to be part of an
ancient Native American village known as

Puvunga. In 1992, Cal State Long Beach —

seeking 1o build a strip retail center on the
property — undertook an initial study. The
lead consultant, Envicom, recommended a
negative declaration on the project under
CEQA. SRS had conducted archacological
work for Envicom on the project.

In March of 1993, Dixon, an anthropolo-
gy professor who had been instrumental in
getling the Puvunga site placed on the
National Register of Historic Places, wrote
three letters to Cal State Long Beach’s vice
president complaining about the quality of
SRS’s work. Among other Lhings, Dixon
wrote that SRS's work had been “highly
flawed and biased” and the firm had
refused to correct errors allegedly found by
Dixon. Dixon’s comments were written
after the negative declaration had hecn
filed.

SRS responded by filing a libel and slan-
der lawsuit against Dixon seeking $570,000
in damages. Dixon filed a motion to strike
the lawsuit under the SLAPP suit lTaw. SRS
responded that Dixon's remarks were not
protected because they had not been made
as part of the CEQA process. Orange Coun-
ty Superior Court Judge Frederick P, Horn
agreed with SRS and denied Dixon's
motion to strike. However, the Court of
Appeal reversed Horn's decision.

The appellate court ruled that Envi-
com’s recommendation that a negative
declaration be issued “did not end the pub-
lic review process; on the contravy, it initi-
ated it,” Thus, the court ruled, Dixon’s
comments were made “in connection” with
the CGEQA proceedings, as required by the
law.

SRS also contended the Envicom had
not rvelied on the SRS work in making its
recommendation. But the appellate court
concluded that SRS had been so intimately

involved in the project — conducting
archaeological work as far back as 1980 —
“it strains credulity for SRS to argue it was
not involved in the CEQA proceedings.”

SRS also argued that, by presenting the
allegedly libelous material, it had estab-
lished a probability of prevailing at trial,

thus meeting the legal test required for

Dixon’s motion to strike to be denicd. But
the court concluded that because Dixon had
responded to a matter of public concern,
“SRS could not, as a matter of law, have
established a probability of prevailing at
trial because even if it proved Dixon acted
with malice, his statements are still entitled
to absolute immunity.”

The appellate court also dismissed
SRS's arguments that the statute was
unconstitutional by (1) requiring a plaintiff
to establish probability of success without
discovery, and (2) depriving SRS of a trial
by jury by requiring the court to weigh the
evidence in ruling on the motion to strike.
Both arguments were derived from SRS's
contention that Dixon was waging a vendet-
ta against the firm. On the first, the court
said Dixon’s motive, as might be uncovered
by discovery, is irrelevant; on the second,
the court said there was no question of fact

- 10 be found. A

M The Case:
Dixon v. Superior Court, No. G015646, 94
Daily Journal D.A.R. 16878.

M The lawyers:
For Keith Dixon: Michael J. Strumwasser,
Strumwasser & Woocher, {310) 576-1233.
For SRS: Howard M. Bidna, Bidna & Keys,
{714} 752-7030.
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Homeless Advocates Win Round In
Case Against City of San Diego

By Larry Sokoloff

In a dedision believed to be the first Lo
tie housing for Lhe homeless to a city’s
housing element, a judge has suspended
subdivision map approvals by the City of
San Diego until it addresses the failure of
its housing clement to provide housing for
homeless persons.

San Diego County Superior Court Judge
Wayne 1. Peterson granted a writ of man-
date on December 23 and ordered the city
to amend its housing element to identily
and provide housing for homeless persons,
The order included a sanction that suspend-
cd subdivision map approvals in the city
until a hearing in January.

The case was filed after the city refused
{0 reopen Municipal Gym in Balboa Park,
which housed up to 700 homeless persons

on cold winter nights last winter. Attormey
Tim Cohelan, who represented the home-
less plaintiff's, said the city had not given a
reason why the shelter has not been
reopened, despite an unusually cold month
in November. No public opposition to
reopening the shelter had surfaced, he said.

Under Government Code §65755, Judge
Petersen also could have suspended the
city’s authority to issue building permits
and zone changes. In making his decision to
suspend only subdivision map approvals,
he asked the city to provide information in
January on which subdivisions will be
affected. Deputy City Attorney Anita Noone
said in court that the judge’s action would
force the city to lay off up to 150 cmploy-
ees,

Peterson had issucd a tenlative ruling
on December 16, when he ordered the city
to bring the housing clement into compli-
ance within 120 days. He said he found a
nexus hetween the city’s failure to adopt a
valid housing claims of the homeless plain-
tiffs  because Government Gode
§65583(c)(1) requires identification of
potential sites to house the homeless,

The judge rejected the city’s request for
a dismissal under Government Code
$66009(c)1), “since that section governs
actions taken by a legislative body but does.
not address a legislative body's failure to
act.”

But Chief Deputy City Attorncy Leslie
Girard said the judge ruled against the cily
because he found the city's housing ele-
ment needed to be reviewed and revised,
and not for failure to provide housing for
homeless persous. Girard said the city
coundil will review the draft revisions of the
housing element in mid-January, making
the case moot. He also indicated that “pro-
vision of temporary shelters for the home-
less may be arranged by that time.”

The ruling in the Hoffmaster casc is the
latest in a series of rulings against cities
and counties around the state on housing
element grounds. In recent months, poverty
lawyers have successfully scored housing
clement victories in several parts of the
state — most notably Yuba County, whoere a
judge held up a 5,000-acre¢ specific plan
hecause of housing element deficiencies.
(GPEDR Legal Digest, October 1994.) 0

M The case:
Hoffmaster v. City of San Diego, San Diego
County Superior Court No. 682620,

M The Lawyers:

For Hoffmaster, Timothy Cchelan, Cohelan

& Khoury, {619} 585-3001.

For San Diego: Anita Noone, Deputy City

Attorney, (619) 533-5800,
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Continued from page 1

However, there is some guestion as to whether the TCAs — a joint-
powers authority consisting of Orange County and several cities in the
county — will have the funds available to complete the road. Some
$311 million in funds earmarked for construction of the San Joaquin is
included in the infamous Orange County investment pool that led the
county to declare bankruptcy on December 6. The multibillion-dollar
pool lost 27% of its value before the bankruploy was declared. (See
acecompanying story.)

The San Joaquin Hills Transportation Corridor is an 18-mile toll
road connecting Newport Beach with south Orange County. It is one of
three toll roads being built by the TCAs with a combination of develop-
ment fees, anticipated toll revenues, and other fands. After lengthy liti-
gation, the TCAs had commenced construction on all except the 4.5b-
mile stretch through Laguna Canyon, where environmentalists from
Laguna Greenbelt and other organizations had held a series of
protests.

Led by the NRDC, the environmentalists also filed lawsnits in state
and federal court challenging the road’s environmental docymentation.
Coincidentally, NRDC also petitioned both state and federal govem-
ments to list the California gnatcatcher as endangered — a move that
threatened to held up many building projects in Southern California,
including the toll road, In 1993, the Interior Department listed the gnat-
catcher as a threatened specics but issued a separate biological opin-
ion giving the toll road the green light. Subsequently the NRDG sued to
challenge: that opinion as well. Tn retaliation, the TCAs and the Building
Industry Association sued o challenge the listing of the gnatcatcher.

In the lawsuit challenging the federal environmental impact state-
ment on the San Joaquin, .8, District Court Judge Linda MclLaughiin
issued a preliminary imjunction in 1993 prohibiting the TCAs from grad-
ing across Laguna Canyon. Mclaughlin later granted summary judg-
ment, for the TCAs and other defendants, but the Ninth Circuit enjoined
constmction in Lagina Canyon pending appeal.

In carly December, a threc-judge panel of the Ninth Circuit ruled in
favor of the road-builders and against the environmentalists in the fed-
eral BIS case. (Laguna Greenbelt Ing, v, U.S. Departineni. of Transporta-
tion, No. 94-66767.} The Ninth Circuit’s injunction was expected o
remain in place until the ruling hecame final on January 23, While
NRDCG asked for a rehearing, the TCAs asked that the injunction be lif-
ed a8 soon as possible. The Ninth Circuit denied the rehearing and lify-
ed the injunction on December 20, The TCA bulldovers immediately
hegan grading Laguna Canyon, and a few proteslers were arrested.

"The NRDC, Loguna Greenbelt, and other environmental groups then
sought an injunclion against further grading in its other lawsuit, the one
that challenges the biological opinion stating the construction of the
road would not harm the gnatcatcher. But in a ruling on December 21,
Judge McLaughlin refused to issue an injunction, saying NRDG had net
shown “probable success on the merits” ol the case. Subsequently the
Ninth Circuit declined to overturn McLaughlin's raling. NRDG appealed
to the Ninth Circuit, which asked for briefs and agreed to hear oral
arguanments on January 5.

The Taguna Greenbelt lawsuit argued that the federal EIS was
flawed in several respects. The lawsoit alse claimed that the Federal
Highway Administration should have prepared a supplemental EIS
after the Octeber 1993 fires in the Laguna Canyon region {(which affect-
ed the gnatcatcher count), and that the FHA violated the federal Trans-
portation Act by using parkland in the Laguna Canyon arca for the toll
road.

Of these argaments, the last was probably the strongest. Taguna
Greenhelt argued that the EIS did not comply with §4(f) of the U.S,
"Transportation Act {49 U.S.C. §303(c)), which limits the ability of the

Federal Highway Administration to locate roads along existing park-
land. Laguna Greenbelt argued that the FIS violated this provision
because the toll road would infringe on a 1.7-acre parcel of the UG
Ivine Ecological Reserve and 23 other parkland properties.

However, the Ninth Circuit struck down all of Laguna’s arguments.
Regarding the 1ICI reserve land, the Ninth Circuit noted that the TCA
had commented on the land's designation and the University stated it
was strongly commilted to the road. Of 10 park properties that Judge
McLaughlin had specifically analyzed, the Ninth Circuit foond that nine
had been acquired since a 1979 Orange County environmental impact
report had established a route alignment, and the toll road’s route was
identified in planning documents for the 10th. Of 13 other park proper-
ties, which Judge MclLaughlin did not analyze individually, the Ninth
Circuit found Laguna could not raise challenges regarding cight of
them. Of the remaining five, the Ninth Gircuit said the impact on four
were minimal and accepted the EIS's conclusion that there was no fea-
sible alternative for the filth. (Many of these were bicycle trails.)

Regarding the argument that a supplemental EIS should have been
prepared after the Laguna Canyon fire in October 1993, the Ninth Cir-
cuit concluded that the Federal Highway Administration “took the req-
nisite hard look at, environmental consequcnces after the fire” and “the
decision not, to prepare an SEIS was not arbitrary and capricions and
we will not sct it aside,”

The environmentalists had a laundry-list of complaints about the
FIS itsell, all of which the Ninth Circuit rejected.

For example, Laguna Greenbelt claimed that the ELS should have
included more than the three alternatives that were examined. But the
Ninth Circuit noted that the EIS's discussion of six categories of alter-
natives that were evaluaied in carlier environmental documents or in
the course of the joint EIS/EIR, bul were rejected as infeasible or
unable Lo meet the projecl’s environmental goals. “Thus,” the Ninth
Circuit said, “the EIS discusses in delail all the alternatives that were
feasible and briefly discusses the reasons others were eliminated, This
is all NEI’A requires — there is no minimum number of alternatives
that must be discussed.”

Laguna also claimed the EIS should have considered a broader
range of alternatives, imcluding a smaller, four-lane road and another
alternative that would have included some operational characteristics
of the toll road but might have incladed engineering options to mini-
mize the cnvironmental impact, But the Ninth Circuit rejected this
argument too, saying the environmentalist suggestions “arc not rea-
sonable or obvious.” As an example, the court pointed to the environ-
menialist suggestion that the median in the tell road be made smaller,
thus limiting encroachment on parkland. “I'he size ol the median was
chosen to accommodate rail transit,” the court wrote. “Because of
rail’'s positive envirommental attributes, it would not be reasonable to
eliminate availability of the median for potential rail transit. Moreover,
Laguna's contention that this would save parkland is speculative at
hest.”

The Ninth Circait’s raling in Laguna Greenbelt v. U.S. Departmornt of
Transportation, No. 94-55767, was published as 94 Daily Journal

DAR. 17038, (December 5, 1894),

Judge Mol.aughlin's decision not to enjoin constraction based on the
biological opinion was issued in the case NRDG v, 1.8, Department of
the Interior, No. 93-999. 1

M Contacts:

Joel Reynolds, lawyer, Natural Resources Defense Council,

{213) 934-6900.

Robert Thornton, lawyer, Transportation Gorridor Agencies,

{714) 833-7800.

Lisa Telles, spokesperson, Transportation Corridor Agencies,

{714) 513-3411.
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Peter Hartman, Superintendent, Saddleback Valley Unified School District,
(714) 586-1234.
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Waterford Runs to Amti-NIMBY Law

T} irst there was “The Undead.” Then there was the Uncola.
: Finally, we have the Undeal: an affordable housing project

that the local city government has done everything to
resist.

An “undeal” is a peculiarity for this column, which usually
examines the cooperative efforts between government and pri-
vate developers. The case of the Gity of Waterford and its
attempts to halt an affordable housing project within its
boundaries has earned a place on this page as a texthook
oxample of a deal that a ¢ily has gone to extraordinary lengths
to thwart, even if the city is likely to lose
in the end. Besides being a good shaggy-

in light of the zoning that was in place when the developer
applied for the GUP,

At that point, developer Kavanagh reopened negotiations
with the city's planning staff and city attorney regarding which
conditions to attach to the property; the devcloper also offered
10 give the city an acre of his land as a public park. Nearly six
months after the appellate court decision, in February 1994,
the city council scheduled a hearing to reconsider the project.
When the fiem came up on the calendar, however, the council
quickly kicked the project back to the planning commission for

further study, with little discussion: “We
considered that to be a waste of time and

dog story, the Waterford case is a sober-
ing example of the roadblocks that still
exist in the affordable housing arena, and
how cities can still block projects through
expensive and time-consuming tactics of
delay, litigation and sheer neglect. And the
case has also been a severe test of Cali-
fornia’s “anti-NIMBY” statute, which was
crafted by lawmakers 10 break through
the very kinds of anti-housing roadblocks
such as those erected by Waterford.

The story began in 1891, when Rio
Linda-based developer Don Kavanagh
proposed building 60 units of family-ori-
ented affordable units in Waterford, a
working-class cily of 6,000 people with a
rural character and a large-working class
population about 30 miles east of
Modesto, Although the project conformed
to existing zoning, the city couneil refused
to approve the project after 18 months of

effort, and not in compliance with the
order of the appellate court, 80 we imme-
diatcly reappealed,” Sabelhaus said.

Sabelhaus quickly filed suit again in
Superior Court. “Cur position is a ¢lear-cut
case. The local jurisdiction has acted in
had faith,” he said, pointing out that both
the city's general plan and housing ele-
ment indicate the need for mere housing.
In the same filing, Sabelhaus also demand-
ed that the city pay his legal fees. Sabel-
haus said he regarded the case as a test of
the state’s anti-nimby statate, AB 2011
(Gov't Code. $66589.5), which essentially
forbids local governments from denying
housing projects that conforin to local zon-
ing, with certain cxceptions.

in its second appearance in Superior
Court, the city offered an ingenious
defense: the city should not he obliged to
approve the housing project, because the

negotiations between the developer and
city staff. Specifically, the council deniced
the project on the grounds of health and safety issues, includ-
ing potential traffic problems posed by the project. (Fven
though the city’s housing element indicales a significant need
for affordable housing, “the cily feels it has a sufficionl amount
of affordable housing now,” said city administrator Los Crist in
a recent interview. In fact, lawyer Pat Sabelhaus contends the
city has actually only ono bona-fide low-ingome housing pro-
ject, and that cxisting housing for working-class people is
often dilapidated. After the city spurned a conditional usc per-
mit for the project, Sabelhaus filed suit on behall of the devel-
oper in Angusi 1992 in Stanislaus County Superior Gourt chal-
lenzing the right of the city to deny the permit, and lost. Soon
after, the developer appealed the casc to the Fifth District
Appellate Court in Fresno.

In August 1993, the appellate justices ordered the city to
reconsider the conditional use permit. Attorneys for the city
argned that the project was no longer in conformance with
local oning, because the city had changed the zoning since the
date that the developer applied for the CUP. The appellate
court, in its opinion, said that the-application musk be viewed

anti-NIMBY statute allows citics to exempt
projects in “planning areas” that already
have an excessive number of such unils; the city argued that
its recently created redevelopment areas did, in fact, have an
overanmdance of low-income units. Sabelhaus countered that
no such planning arcas existed in 1991, when the developer
first applied lor a building permit, and hence the city should
not qualify for the exemption, Kavanagh appealed onco again
1o the Fifth District. Nearly a year later, in December 1994,
with a newly elected majority on the Waterford Gity Gouncil,
the developer and the cily have entered settlement negotia-
tions,

The guestion arises whether the anti-NIMBY statute has
enough leeth to drag cities ke Waterford into affordable hous-
ing by the scruff of the nock. Waterford, or at least its former
city council, is in a statc of denial regarding the need for
affordable housing. But Sabelhaus is also probably right that
even In a worst-case scenario, the ongoing burden of litigation
will perguade this stubbornest of NIMBYO cities to velent and
to reconsider approval of such units. At that point, the barven
Undeal will blossom into new housing, cven if the effort is,
well, unwelcoms, U




