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» The California

Remalns Environmental

{ . Qual'ity Act

M 0V| ng remains a moving

target for eppo-

4 nents who would

Target like to see the

state’s environ-

mental regulations

For streamlined and
simplified.

Despite reform

Reformers s o o

ness and home-

o . builders, the law
Crm.cs WI” Try has not been sub-
Agam Next Year stantiaily changed

in the last two leg-

islative sessions
because of successful rear-guard actions by
environmentalists. A sct of reform recommen-
dations put forth recently by the Little Hoover
@pmmission may stimalate legislative action
next year, but political disarray in Sacramento
may prevent sweeping change uniil after the
1996 election. :

In 1993, lobbyists on both sides of environ-
mental issues expected a big push for CEQA
reform. But the only major piece of CEQA leg-
islation to win approval was SB 901 (Costa), a
bill that actually broadens CEQA, The bill
requires lead agencies to identify the sources of
water for major projects, including residential
prejects of 500 dwelling units or more
(CP&DR, October 1995),

The most aggressive battering ram among
last year’s CEQA reform bills was SB 1180
{Calderon/Haynes), which would have added
consideration of “social, economic or recre-
ational development” to CEQA’s policy lan-
guage, and would have cncouraged more fre-
quent use of negative declarations. The pro-
posed law would have ulso eliminated the “fair
argument” standard, which requires an environ-
mental impact report to be prepared if there is a

fair argument that substantial evidence exists -

that a project might create substantial environ-
mental damage. In its place, the bill would have
raised the standard to require an EIR only when
significant environmental effects are a certain-
ty, rather than merely a possibility. ‘

" Continued on page 3
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Lary Soolft g oW
stow-growen (JrOWEHET

forces made a x

comeback of sorts
in the November ! Galn
election, winning "

6 of 11 land-use M ed
issues that IX
appeared in local R I't
ballots around the

state. eSU S

That’s a signift- '
cant improvement On
over last vear, when
slow-growthers
won only 28% of November
land-use measures
on the November Ba" lt
ballot, But accord- O
ing to CP&DR's
database, which  Nympber of Ballot
dates back to 1986,
it’s the worst show- MeaSUI‘eS
ing ever for slow- Remains LOW
growth forces in an
off year. '

Traditionally
slow-growthers have fared better in oif-year
elections when tummont is lower. According to
CP&DR s database, slow-growth forces have
won 74% of November issues in odd ycars, as
opposed to only 50% in November elections
during even years.

Even more dramatic is the dropoff in the
number of mecasures placed on the ballot
designed to slow growth rather than promote it,
Only four of the 11 balfot measures this. year
promoted slow-growth goals, and only two of
those measures passed — a highly publicized
farmland protection initiative in the City of
Ventura and a narrowly drafted measure to ban
oil drilling on a parcel of property across from
the City Hall in Hermosa Beach.

This year’s dropoff continues a dramatic
trend that began in 1993, Between 1987 and
1993, November ballots featured an average of
15 slow-growth measures per vear. However, in
the last three Novembers (1993-95), a total of
only 9 measures have appeared on the ballot,
The number of pro-growth ballot measures hag
remained fairly constant since 1989,

Continued on page 9




- Mayor Richard Riordan has vetoed a

E n a controversial move, Los Angeles
city loan for a housing and retail project

Riordan’s veto was not the end of the
story, however. After his veto, Ridley-
Thomas vowed to obtain the two-thirds (10

on Vermont Avenue in South-Central L.A.
that was heavily promoted by First Interstate
Bank and Coupncilman Mark Ridley-
Thomas, who represents the area. The veto
has sparked a debate over whether revital-
ization of commercial strips in L.A. should
include housing.

The $15 million project is proposed for a
75,000-square-foot site at the corner of Ver-
mont Avenue and 81st Street in Los Ange-

votes) required to override the veto, and
some journalists characterized the dispute as
part of a personal political feud berween the
two politicians, who have clashed on affirma-
tive action, privatization of city services, and
other issues. Furthermore, former Mayor
Tom Bradley broke his long silence about his
successor and told the Los Angeles Times:
“Dick Riordan, just because he has a hatred
for Mark Ridley-Thomas, vetoed it . . . and
we were stunned.”

les. The building is the original site of Pep-
perdine University but has been vacant —
except for an unoccupied art deco building — for more than 20 years.

The project was originally proposed by First Interstate Bank,
which made a $2 billion commitment to riot zones in Los Angeles
after the 1992 riots. Seeking to create a “model” affordable housing
project, First Interstate selected the Vermont site and conducted a
“design/build” architectural competition.

The Vermont corridor was heavily damaged during the riots and
has been targeted by city officials for extensive revitalization. In addi-
tion, an Urban Land Institute panel concluded in 1992 that the Ver-
mont corridor would be a good location for mixed-use projects that
included housing. '

The compctition was eventually won by local developer Rodney
Shepard and Bay Area architect Daniel Solomon, who proposed build-
ing 36 townhouses and six small commercial/retail spaces and using
the existing art deco building for the USC Business Expansion Net-
work. Although First Interstate agreed to provide construction financ-
ing, the project required a loan of almost $1.8 million from the City of
Los Angeles in federal housing funds to acquire the site. (Another
$2.5 million is being put into the commercial portion of the project by
the Department of Community Development.) The project won the
support of Ridley-Thomas, who called it “the most important develop-
ment project in South-Central Los Angeles.”

However, opposition surfaced from a group of homeowners in an
adjoining Vermont Knolls neighborhood, whose residents include
Rep. Maxine Waters, D-Los Angeles, traditionally a strong advocate
of government funds for low- and moderate-income housing. (Ver-
mont Knolls was originally buill by George Pepperdine for faculty
housing, accotding to First Interstate.) Seeking to satisfy the neigh-
bors, the developers reduced the number of housing units and aban-
doned the use of low-income housing tax credits. The 36 townhomes
now envisioned for the sitc would be ownership units ranging in price
from $88,000 to $132,000,

The city loan won approval from the City Council by a 10-0 vote
on Nov. 3. But the neighbors, including Rep. Waters, continued to
oppase the project, In particular, they said they did not want to sec
housing on the site. Tnstead, they said the Vermont Avenuc sites
should be reserved for commercial projects and especially retail pro-
jects, since shopping opportunities in the atea are limited, Regarding
the Vermont and 81st project, Waters said: “1 just don’t think that’s
economic development. I don’t know why people would buy a housc
in the inner city if they have no place to shop.” Ridley-Thomas con-
tinued to claim community support as well, noting that more people
had spoken in favor of the project at the City Council meeting than
against it.

Riordan vetoed the city loan on Nov. 16 in a high-profile ceremo-
ny with the neighbors present. Vetoes are unusual in L.A.s “weak-
mayor” system, where the 15 members of the City Council typically
get no interference with projects they want to move forward. Riordan
cited not only the neighborhood opposition, but also cost issucs. He
specifically mentioned the relatively high per-unit subsidy (over
$100,000) and the fact that the city had no gnarantec that all of the
$1.8 million would be repaid.

) Riordan and his staff subsequently said
they were negotiating with First Interstate to change the project to
include an “uptick™ in commercial space and a drop in housing. How-
ever, Ridley-Thomas appeated intent to continue pushing the project
through over the mayor’s veto.

B Contacts:
Mark Ridiey Thomas, L.A. Gity Council, (213) 485-3331.
Mayor Richard Riordan, (213) 485-5175.
John Gray, Community Lending Department, First Interstate Bank,
{213) 627-1414.
Maxine Waters, U.S, Representative, (202) 225-2201,

Little Hoover Commission Proposes Reform

The Little Hoover Commission, which makes recommendations on
governmental reform in California, has proposed an overhaul in the
state’s policies toward land-use planning. But the commission’s report
focuses narrowly on the state’s role and does not address local gov-
ernment finance or structure.

Much of the commission’s report involved recommendations to
streamline the California Environmental Quality Act and dovetail its
processes with state agency permiiting processes, (See CEQA story,
page 1.) However, overall the commission made four recommenda-
tions: :
1. The state should establish a single, timely process for dealing
with environmental issues. Among other things, the commission pro-
posed coordination among state agencies and tightening EIR and neg-
ative declaration deadlines. '

2, Planning laws should be reformed to encourage local agencics
to establish regional planning strategies. Among other things, the
commission proposed creating a state revolving fond to finance mas-
ter EIRs, watershed plans, and other broad-ranging plans, and
“rewarding regional cooperation” by giving local governments
engaged in regional efforts priority for various state funds.

3. The state should invest in weli-planned and efficient infrastruc-
ture. In this area, the commission proposed a governor’s task force on
infrastructure, funding the State Infrastructure Bank created last year,
and requiring local agencies to complete infrastructure plans as a pre-
condition for receiving funds from the bank.

4., The state must “accelerate the land-use leaming process.” The
commission recomumended that the state direct the Business, Trans-
portation, and Housing Agency to work with Jenders and other finan-
cial institutions to overcome barriers to dnvesting in high-density,
infill, and mized-use projects. The commission also recommended
that the Office of Planning and Research should develop model zon-
ing and parking ordinances “that would create more flexibility, pre-
vent density downzoning, and reduce requirements that undermine
housing and transportation goals.”

The commission is now presenting its conclusions to Gov. Pete Wil-
son and legistative leaders with the hope that some legislation will be
introduced next year. The commission undertook the land-use study on
its own initiative, not at the direction of Wilson or the Legislature.

“Making Land Use Work: Rules to Reach Our Goals” iy available
from the Little Hoover Commission, (916) 445-2125, 11
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Continued from page 1

And in an attempt to subvert the use of
CEQA as a means to oppose projects in
court, the Calderon bill would have limited
the power of the courts to set aside agency
decisions or issue injunctions against pro-
jects in CEQA lawsuits, would have limited
attorney’s fees in some CEQA lawsuits, and
would have allowed defendants to collect
attorney’s fees in “frivolous™ suiis,

A well-organized coalition of environ-
mental groups, combined with the political
disarray of the Republican-dominated

he said, “as opposed to the litigation machine
that some people claim it is.”

The question of thresholds could also
be a significant one. The Little Hoover Com-
mission stopped short of proposing uniform
state thresholds but, rather, merely called on
local governments to adopt uniform thresh-
olds. At present, significance thresholds —
which often form the basis of whether an
environmental impact report is prepared -—
are sometimes determined on a case-by-case
basig, or are determined by environmental
consulting firms rather than the local govern-
ments.

Assembly, helped thwart the bill in its origi-

nal form. In the end, SB 1180 lost most of the reform provisions, and
was enacted. primarily as a bill requiring closed military bases to pre-
pare EIRs. Some lobbyists expect Calderon to reintroduce many of the
reform provisions in the coming year, although Calderon himself
sounded uncertain earlier this year. _

Four issues are carrently at the forefront of CEQA reform, accord-
ing to Albert I. Herson, senior vice president and legal counsel of
Jones & Stokes: integrating CEQA better with general plan and relat-
ed environmental laws; streamlining both project EIRs and master
EiRs; reducing the number of frivolous lawsuits from the economic
opponents of projects, such as labor unions; and revising the “fair
argument” standard.

A recent report from the Little Hoover Commission criticizes
CEQA for meshing poorly with geperal plans, because of the use of
CEQA on a project-by-project basis, (Though master EIRs were
explicitly anthorized by CEQA reform in 1993, they are not widely
used, partly because the expense of preparing the massive reports is
not easily subsidized by developer fees.} At the same time, the report
suggests that CEQA could help provide the certainty that is currently
missing from the approval process, due to the “complexities of current
growth pattemns, competing regulations, and fiscal realitics, (that) the
general plan process cannot deliver.”

The report recommends that “planning laws — including-CEQA.
— should be reformed to encourage local agencies to establish region-
al strategies for protecting water quality, open space, wildlife hahitat,
and other natural assets. Projects complying with those plans shoutd
be relieved from having to assess separately those problems.” Specifi-
cally, the Little Hoover report recommends that (1) the state should
creale a revolving grant/loan fund for Master EIRs; (2) local agencies
should be required to standardize CEQA thresholds; and (3) jurisdic-
tions should use fiscal incentives, such as allocation from a regional
infrastructure bank, to reward proparation of regional plans,

The report contains a separate recommendation for the establish-
ment of a “single, timely process for agsessing the environmental con-
sequences of proposals, compensating for the harm projects will cause
and resolving conflicts with public agencies.” Identifying CEQA as
the vehicle for this process, the report says state permitting agencies
should use the CEQA process and calls for tighter decision deadlines
and the creation of a standing CEQA mediation council among state
agencies. :

Herson welcomed the commmission’s call to use CEQA “as the
main teol to integrate all regulatory programs.” ITe observed, howev-
er, that the notion of CEQA as the traffic-cop of environmental regu-
lation was “not necessarily envisioned when CEQA was enacted.”
Still, an expanded role for CEQA would be a “wonderful evolution,”

Ii is too early to see whether the legis-
lature will consider the Little Hoover Comrmission’s recommendations
seriously next year, But Jeannine English, the commission's executive
director, said; “We’re getting very good bipartisan response. One of
the things we were trying to do is kick-start the debate again.”

The “fair argument” standard is “the biggest hot-button issue” in
the CEQA debate, according to Michael Zischke, a lawyer in the San
Francisco office of Landels Ripley & Diamond. He is one of many
observers who expect reform bills attempting to change the standard.
“The fair argument standard continues to be 4 thorn in the side of
businesses, and it will be revisited,” he predicted. A committee of the
state bar, however, has recommended that the standard go unchanged,

Owen Byrd, director of policy and legal defense for Greenbelt
Alliance, said he was suspicious of efforts to “streamline™ CEQA. I
worry that ‘streamlining’ is a euphemism for reducing the Jaw’s sub-
stantive requirements,” he said. “We are open to conversations about
making the law work better procedurally, in a more cost-effective and
timely manner. That’s a far cry from saying CEQA should be made
Ioss strong.”

Byrd vowed that the environmentalist coalition — Greenbelt
Alliance, the Planning & Conservation League and the California
Leaguc of Conservation Voters — which expunged the toughest pro-
visions of the Calderon bill last year, will “participate in any similar
effort in the upcoming session that is required to defend the integrity
of CEQA,” adding, “this never seems to end.”

~ But given the political uncertainty in Sacramento, “who knows
what will happen next year?” said Herson, adding, “T am concerned
that, piven the tutnover in the legislature and staff, it may be difficult
to have some well thought out, well-considered CEQA legislation.
I'm not sure the leadership is there.”

Gary Patton, general counsel of the Planning & Conservation
Ieague, and a key figure in heading off the Calderon bill last year, was
skeptical that any new version of the Calderon bill would make it in the
legislatire this year, “Last year, they couldn’t even get it through the
Assembly,” he said, “Frankly, there arc not enough votes in the Assem-
bly Natural Resources Commitiee to get thut terrible bill out. They will
not be successful in the senate, and will take a lot of time, so maybe this
isn't the vear to do a massive attack of CEQA.” O

B Conlacts: Al Herson, senior vice president and senior counsel, lones &

Stokes, (916} 737-3000.

Gary Patton, generai counsel, Planning & Conservation League, (916)

| 444-8726.

Michael Zischke, lawyer, Landels Ripley & Diamond, (415) 512- 4608.

Owen Byrd, directar of policy and legal defense, {415) 543-4291.

Jeannine English, executive director, Little Hoover Commission,

(916) 445-2126.




E ment, a Los Angeles county developer
v has agreed 1o pay for nine new schools
— at a cost of up to $60 million — as part
of a proposed 12,000-acre master-planned
commumity near Santa Clarita,

Und(.ar the terms of the deal, Newhall
Land will provide funding for about nine
schqols, each projected to cost about $6.8
million, to accommodate the nearly 9,000
studc?l}ts to be “generated” by the new c,om-
munities, However, under the agreement the
school district would repay the developer if
other sources of funds become available.

E n an apparently unprecedented agree-

Strikes

Newhal Lan -
$70 Milion

School Deal

the cost for Newhall Land. Under the agree-
ment, Newhall Land would be reimbursed by
state funds or local bond funds if either of
those sources ever becomes available. How-
ever, the reimbursement would come by sell-
ing thel school property to the school district
which is currently leasing the school sites for’
$.1 per year. Furthermore, school district offi-
cials acknowledge that the deal does not pro-
vide enough money to accommodate all stu-
dents expected to be “generated” by the two
development projects on a traditional school
year. The district will have to switch to a

. Tl}e deal between Newhall Land &
arming Co. and tl_he Newhall School District ig 80 large that it

The deal emerged from 2 len thy series g i
school mitigation in the Santa Clhgfitzf e;::ex:o?fi e;FEtgs SX;rO;zdll;g
1?91’. the area’s major developers and five school districts E a?;)nn
(\gzth l[he C‘1ty of Santa Clarita and Los Angeles County — agreed tha%
Thx{fe_ Jgper.s would pay $2.72 per square foot for school mitigation.

at figure is $1 over the state limit and about half of full mitizati
as defined by the school districts, But the shorifall in state funds}:rfl'igg
:gztdeali?nforkabl_q $0 Newhall School District, an elementary (‘iis—
- pulled out of the plan and began negotiating separately with
Nc‘ﬁlaﬂ Lzlllljlld, the largest property owner in the area !
canwhile, a local citizens gron farita izati
Plal.ming the Epvironment (SC‘gOP}_El))! Ezlel:ialsl‘;ggglf){,gain;zsgn tfl? :
e’n]\lflronmenlta]_ umpact report on an 1,800-ynit resident.ial pr(r)jec?
g(;l ugg m“;e?gtil}gﬁiageg ?m.mty Superior Court Judge Robert O’Brien
found the EIR i quate In covering air quality, library, and schooi
1ssues. O’Brien’s raling led to a pe ' iati
the school district andgNewhall La:d.nizggo(r)gjﬁzgg]i?;;;;?tfccg
gpokeswoman Marlee Lauffer, these negotiations lafer brmdenfsc:li 11
lncl_ude not only the Westridge project, but also the Néwh:all R: fl
project, which proposes 24,700 houses on 12,000 acres of propert;1 "
" The agreemep_t, Whlch works out to $2.60 per square foot just.for
e clemcxlltary district, covers both the Westridge and the Newh: 11
Ranch projects. (William S. Flart High School District might maked il
?igf)at% ltlical that \ivould bring the overall value up to $4.10 per squar;
appn.wa[ ;xzsttﬁmée IiIR must return to Judge O’Brien for his
Lo%qngéles Counfy, ewhall Ranch project is in the EIR stage betore
€ arrangement is a “public-private pa shi is desig
to ensure adequate school facilitigs' thnpng?;;&?lahtgﬁ: rllléi(;:j(ll&fwg
;13 needed. It’s a good deal for all concermned,” said Ken Bley iﬁe
dgw;y'er who represented Newhall Land in negotiations with the sci’mol
Ogsg ;«:’té({qtal;ggeﬁﬁxﬁfwi?, who represented the school district, who
: all Land ac ag i
inally requested by the schooil(étil;tarlil(i.déref:d 19 et sum than org-
However, the deal does contain several wrinkles that might reduce

year-round schedule or else purchase
ortable clas: : ' ate aboy
20% of the studen. p SSrooms to accommodate about
School facilities consultant Rob C 1
, i s b Corley, who did not work on the
gzatl,N (g;fﬁt:lcl)rfd S(_)m;: of these provisions, including the requirement
; e reimbutsed out of jocal or state bond funds hef
district may use funds for other school liies purposes. In the s
stri 1y s ool facilities purposes. In the event
ig?t state funds become available, the agreement allows the districteg)
SChaml enqugh money to buy slix relocatable classtooms for cach
sgh((::))l !q;tvégthlthfh developc}f taking the rest of the funds as pay for
SHCS. In the event that a bond measure is approved, ho
‘ . § ¢ . however,
'l:{llc ((iilevelloper \.vould be tully reimbursed for the school sites “before
© district retains funds received from the State or any {ederal agen
for permanent relocatable classrooms,” ey
‘ ‘Su;})lerljntendent Mike McGrath acknowledged that asking voters to
ralscl dt belr taxes for th'?‘ purpose of reimbursing a wealthy developer
LWhotl e a tough. sell, I would call it a sales probiem. If we ever did
; 'a i(\Jvcl-jwoulfi package it by saying that the only way to avoid mﬁlti—
rch schools is for t‘h‘e community ko pay for its share of the schools.”
Newhall Land officials also defended the tand buy-out requirf:mc.nt

2

arguably, the school sites could become f;
sites ar mere valuable once devel-
;);)ment ochrs. l}uti Ken Bilcy, Newhall Land’s attorney, rejected that
gumaelrllt That’s hkfz saying that somebody who inherited stock that
originally cost very little and has appreciated in value shouid give it
away. That’s nonsense,” he said. ’ e
o tidean\}flhlle, the Newhall deal appears to have hastened the demise
emme f:tHI lier ﬂfeag among developers, school districts and local gov-
ents . the Santa Clarita Valley. Since the Newhall are
’ : : alley. all agreement
gds rf;a.ched, almost ;111 school districts in the area have pu]lid out gf
! ;degrhelil ?;ireex}:lent. Apparently the Newhall deal is now the stan
; Y Witich school mitigation witl b g i 2 o
m o i I} Wwill be measured in the area. i

?ggrslt)eez Is_g?if;(;bf‘,pokesperson, Newhall Land & Farming Co.,
?gi(l)(g) I\;gé’:}-;a;g,o‘Superintendent, Newhall School District,
E;ia(sggfgos:’:;oj tl‘inance consultant, {805) 644.5869,
714 St » attorney for Newhall Schogl District,
:(3?)”5?54222?93( for Newhall Land & Farming,

¢
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New Owners Not Liable

Coastal Act Doesn't Place
Blame for lllegal Grading

The Second District Court of Appeal has
tuled that new property owners can’t be held
liable for violations of the Coastal Act com-
mitted by previous landowners, even when
the violations invelve ongoing land develop-
ment efforts,

“Yt is plain to us,” wrote Municipal Court
Judge Brett C. Klein, sitting as part of Divi-
sion Four of the Second District, “that onc
who mercly owns the land, without conduct-
ing any activities on it, does not ‘perform or
undertake any development’ and therefore
does not violate the statute by failing to
obtain a coastal development permit.”

The casc involved 22 acres of land in
Malibu near Pacific Coast Highway. In
1988, Vista Pacific Development Co.
obtained the property and began grading. it
without any coastal perinits. By the time the
commission stopped work on the project in
October of 1988, Vista had moved 50,000
cubic yards of carth and created pads for
four homes,

Subgequently, Vista agreed to a plan to
restore the hillsides but disagreed with the
Coastal Commission about its cost. In 1989,
as restoration was procecding, Vista bor-
rowed $300,000 from a group of investors.
Vista made only one payment to the
investors, however, and eventually defanlt-
ed. In 1990, the investor group purchased the
property at a public hearing.

In the appcllate ruling, Klein acknowl-
edged the possibility that the default “might
have constituted a distinguished cash sale of
the property,” But the investors claimed that
they were duped by Vista and had no legal
obligation to tix the problems Vista created.
The Coastal Commission then sued the
group of investors, but the investors were
granted summary judzment by Superior
Court Judge Paul Boland.

On appeal, the Coastal Commission
sought to rely on the reasoning in Leslie Salt
Co. v. San Francisco Bay Conservation and
Development Commission, 154 Cal.App.3d

O

605 (1994). In that case, the Court of Appeal
ruled that the current property owner could
require the removal of fill material dumped
in marshy wetlands by an unknown person at
some point in the past.

" “The prescnt case is distinguishable,” the
court wrote, “because respondents did not
own the land at the time of the unlawful
grading, Nor were they beneficiaries under
the deed of trust at that time. Even the broad-
est remedial construction of the Coastal Act
cannot stretch so far past the generous inter-
pretation Leslie Salt gave the similar lan-
puage of the San Francisco Bay statute.”

The court also rejected the notjon that
Vista’s violation of the Coastal Act should
be considered a “continuing wrong, analo-
gous to a nuisance,” saying that the law’s
language simply does not gupport such an
argument. [

MW The Case:_

California Coastal Commission v. Adams,

No. BO76478, 95 Daily Journal D.A.R.

14918 {November 10, 1995).

W The Lawyers:

For Coastal Commission: Michael L. Crow,

Deputy Attorney General, (816) 327-7856.

For Adams and other property owners:

David S. Ettinger, Horvitz & Levy,

(818) 995-0800.

]
CEQA

Council Demand for EIR
Constitutes ‘Final Action’

In yet another case involving liquor stores
damaged in the 1992 riots, an appellate court
has upheld the Los Angeles City Council’s
decision to overturn a city Planhing Com-
mission decision and require that an environ-
mental impact report be prepared for the
reepening ol two liquor stores in the city.

The ruling tumed on the appellate court’s

5

cedures for permitting the council to assert

jurisdiction over matters that have been

before the planning eommission. The city

charter, which gives considerable indepen-

dence to boards and commissions, requires

the council to take a quick “final action” on

planning matters, or else the Planning Com-

mission’s decision stands. In this case, the
liquor store owners claimed that an order to
prepare an EIR did not constitute a final
action, but the appellate court disagreed.

The casc involved Tony and Tai Kang
and Satoshi Miyamoto, who own liquor
stores in South-Central Los Angeles that
were damaged in the 1992 riots. After the
riots, both owners sought to rebuild their
liquor stores, which required a conditional
use permit. (The CUP requirement to rebuild
liguor stores has been the subject of consid-
erable litigation. In Korean American Legal
Advocacy Foundation v. City of Los Angeles,
23 Cal.App.4th 376 (1994), the Court of
Appeal ruled that the CUP procedure was
not pre-cmpted by state Alcohol and Bever-
age Control laws.)

The city planning staff concluded that the
liquor-store projects were categorically
exempt from CEQA, but the Planning Com-
mission disagreed and ordercd preparation of
a mitigated negative declaration. After Plan-
ning Commission approval, however, the
City Council asserted jurisdiction over the
projects and ordered EIRs prepared for both.
The Kangs and Miyamote refused to pay the
necessary fees and sued instead, claiming,
ameong other things, that an order of EIR
preparation did not constitute a “final action”
within the mcaning of the city charter.

Under §32.3 of the charter, passed by the
voters in 1983, the council can assert juris-
diction over matters after a board or com-
mission vote only under certain circum-
stances. Among other things, the council
must take a final action on the matter within
21 days or else the commission’s action
becomes final,

Miyamoto and the Kangs argued that the
council had not taken a final action but sim-
ply placed their applications on hold. They
also argued that using §32.3 to require an
EIR when none was required by the Plan-
ning Commission is inconsistent with
CEQA. However, the Sccond District Court
of Appeal, Division 2, disagreed.

“Nothing contained within §32.3 sug-
gests that the city council, once it has
assumed jurisdiction made by the City Plan-
ning Commission, is restricted to granting,
conditionally granting, or denying a land use
or any other type of application,” wrote Jus-
tice Morio Fukuto for the appellate court.
“_.[T]he action taken by the council need not
be ‘final’ as it relates to the subject matter of
the item for consideration (in the scnse of an
approval or denial of a permit, for example).
Rather, the council must make a final deci-
sion on whatever action, if any, it deems
appropriate,”

In making the ruling, Fukuto relied heav-

interpretation of the city’s complicated pro-
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ily on Carmel Valley View v. Maggini, 91
Cal.App.3d 318 (1979). In that case, the
Monterey County Board of Supervisors had
50 days to act on a tentative map reguest.
Instead of approving, conditionally approv-
ing, or disapproving the map, the board
requested a supplemental EIR. The Court of
Appeal upheld this action as indicating that
the board had placed the applicant on notice
that the map would be denied unless the sup-
plemental ETR. was prepared.

. Though not identical to the liquor-store
case, Fukuto said, the case does “strongly
suggest that governmental bodies such as the
city council in the instant case are not limited
to either granting or denying an individual’s
application for plan approval — that other
“final’ dispositions are possible.”

The court did not act on broader CEQA
issues because it did not have the entire
administrative record, 1

M The Case:

City of Las Angeles v. Superior Gourt, No.

B090551, 95 Daily Journal D.A.R. 15490

(November 27, 1985),

M The Lawyers: .

For City of Los Angeles: Glaudia McGee

Henry, Senior Assistant Gity Attorney, (213)

485-6419.

For liguor store owners: Stephen L. Jones,

{213) 612-7701,

CEQA

Court Upholds CEQA Action
But Laments Approval

In an unpublished ruling, the Second Dis-
trict Court of Appeal has affirmed a lower
coort raling that rejected all environmental
challenges to the controversial Ahmanson
Ranch project in Ventora County, Howover,
in a concurring opinion, one appellate.judge
lamented the apparent unfairness of the
development project to neighboring jurisdic-
tions across the county line.

“Ventura County approved the 3,000-unit
development project in December of 1992 as
part of u broader deal Lo preserve some
10,000 acres of open space throughout the
Santa Monica and Santa Susana Mountains.
The key to the deal was a decision to shift
some development to Abmanson from near-
by Jordan Ranch, which was subsequently
purchased by the National Park Scrvice.

The county was sued by four neighboring

jurisdictions, two homeowner associations,
two individual plaintiffs, and one environ-
mental group. The plaintiffs argued that the
so-called “combined project” created a vari-
ety of defects under the California Environ-
mental Quality Act, including a faulty pro-
ject description and a faulty alfernatives
analysis. Ventura County Superior Court
Judge Barbara Lane ruled in favor of the
county and Ahmanson -on all grounds in
1994, (CP&DR Legal Digest, April 1994.)

The project’s oppenents had no better
luck before the Second District Court of
Appeal, Division 6, in Ventura — at least not
on the legal issues. But in an extraordinary
departure from the usual practice, Justice
Kenneth Yegan filed a concurring opinion in
which he agreed with the legal conclusions
yet complained that Ventura County’s
actions in the case create “the appearance of
unfairness.”

The Ahmanson project is bounded on two
sides by Los Angeles County and its munici-
palities. All road access in and out of the
project is through L.A. County; the project
does not connect directly to any other road in
Ventura County. The claims of the other
jurisdictions, in particular, dealt with the
traffic impact on their roads, although a
number of mitigation measures imiposed by
Ventura County address this question.

“An objective person viewing this might
question the impartiality of the board in
approving the project,” Yegan wrote. “How-
ever, absent a change in the law, the board
was vested with the authority to both
approve the EIR and amend its general
plan.”

The court’s ruling, written by San Luis
Obispo County Superior Court Judge Paul
Coffee, who sat as a member of the panel,
rejected the plaintiffs’ claims under the Cali-
fornia Environmental Quality Act on a wide
variety of grounds.

Many of those claims stemmed from the
fact that the county did not prepare a new
environmental impact report after combining
the Jordan and Ahmanson projects on the
Ahmanson property, but, rather, prepared a
revised draft EIR instead. The plaintiffs
argued, among other things, that:

* The project description was inadequate
because it referred only to the original
Ahmanson proposal and not the combined
proposal.

» The combined project created an FIR
that had new information that should have
triggered a recirculation requircment,

+ The range of alternatives should have
been amended to deal with the new sjtuation
created by the combined project.

However, Coffee rejected those claims

outright. “There is no evidence that any of
the appellants were either confused or in the
dark as to what was proposed for the
Ahmanson Ranch development,” Coffee
wrote. “They clearly expressed their objec-
tions, before the board’s vote on December
15, 1992, approving the project.”

He also rejected plaintiffs’ claims chal-
lenging the statement of overriding consider-
ation and claims of inadequate traffic analy-
sis., Relying on the California Supreme
Court’s strong language in the Lauorel
Heights [ case, Coffee stated that “the appel-
lants are quarreling with the conclusions
reached by the Board. ... This ... is a political
judgment to be answered at the ballot box.”

Coffee also rejected the separate claims
raised by the City of Calabasas that Yentora
County did not take into account the antici-
pated policics of the future general plan of
that city, which incorporated in 1991. 3

M The Case:

County of Los Angeles v. County of

Ventura, No. B0B4275 (filed October 17,

1995).

H The Lawyers:

For Las Angeles County and other plaintiffs:

Mark Weinberger, Shute Mihaly &

Weinberger, (415) 552-7272,

For Ventura Gounty and Ahmanson Land

Co.: Steven W. Weston, McClintock,

Waston, Benshoof, Rochefort, Rubalcava &

MacCuish, (213) 623-2322.
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ROADS

Malibu Reguired o Accept
Responsibility for County Road

The City of Malibu owns a road lying
within its boundaries, even though the city
specifically stated upon incorporation that it
would not accept the road from Los Angeles
County, the Second District Court of Appeal
has ruled.

Rambla Pacifico Road was blocked by
earth movement and closed by L.A. County
in 1984. Subsequently, Re-Open Rambla
Inc., a group of homeowners, sued to try to
re-open the road. However, after Malibu’s
incorporation in 1991, the county claimed
the road belonged to the city, while the city
insisted the road still belonged to the county.

The case turned on interpretaiion of two
sections of the state Streets and Highways
Code, §1806, which says a city tnust accept a
strect in order for that street to be part of the
city’s road system, and §989, which calls for

N
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transfer of a county’s title to a road to a new
city upon incorporation.

In 1989, the Court of Appeal ruled in
Rink v. City of Cuperiino, 216 Cal.App.3d
1362, that a city had the explicit power not to
accept a road upon annexation if that road
does not meet its standards. In 1991, the
Legislature changed the state law to reverse
the Rink case and stated: “It is, and always
has been, the intent of the Legislature that
roads of highways which have been accepted
into the county road system ... and which are
gsituated in an area which is subsequently
incorporated er annexed to a city, be includ-
ed within the city street system upon that
incorporation or annexation,”

Earlier in 1991, priot to the Legislature’s
action, Malibu incorporated and accepted the
county’s street system, but specifically
excepied Rambla Pacifico and two other
streets from that action.

Malibu argued that it held the power to
reject Rambla Pacifico under the Rink ruling,
which was still in place at the time. Los
Angeles County argued that the 1991 legisla-
tion simply clarified longstanding state law.
The Second District Court of Appeal, Divi-
sion One, ruled in favor of the county.

In making its ruling, the court had to har-
meomnize the two code sections, 1806 and 989.
“At the time Rink was decided, under section
1806 no public or private street or road
became an existing city’s street or road
unless the city’s governing body accepted it,
and no existing city could be held liable for
failure to maintain a road unless the city
accepted the road by resolution of its govern-
ing body,” wrote Justice Reuben Ortega for
the appellate panel. “However, under section
989, a newly créated city automatically
acquired all of the county’s right, title and
interest in any county highway located with-
in the boundaries of the new city.” The only
exception, he said, applies to the process of
creating a county highway inside city limits.

Malibu had argued that the 1991 legisla-
tion made significant changes to the law. But
Ortega wrote that the legislation “did no
more than clarify existing law.” 1

B The Case!

Re-Open Rambla Inc. v. County of Los

Angeles, No, BOB3097, 95 Daily Journal

D.A.R. 15003 (November 13, 1995).

W The Lawyers:

For Re-Open Rambla: Scott L. Grady,

Grady & Grady, (310} 476-5773.

For L.A. County: David B. Casselman,

Wasserman, Comden & Casselman,

(818} 705-6800.

For Malibu: Christi Hogan, City Attorney,

(310) 456-2489.
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WETLANDS

Thomas Dissents From Denial
Of Hearing in Leslie Salt Case

Once again, Justice Clarence Thomas has
filed a strong dissent o the U.S. Supreme
Court’s decision not to hear an important
land-use case. '

On October 30, the court denied certiorari
in Cargill Inc v. United States,-95-73 — the
lengstanding wetlands dispute more com-
menly known as the Leslie Salr case. In that
case, the Ninth Circuit ruled that a seasonally
dry wetlands near San Francisco is subject to
the Clean Water Act because its use by
migratory birds creates a connection to inter-
state commerce. The court made the ruling
even while acknowledging that “the migrato-
ry bird rule certainly tests the limits of
Congress’s commerce powers and, some
would argue, the bounds of reason.” Leslie
Salt Co.v. U.S., 55 F.3d 1388 (1993).

The U.S. Supreme Court denied cert
without comment, But in his dissent, Thomas
took the Army Corps of Engineers to task on
the migratory bird rule. He relied heavily on
the Supreme Court’s recent ruling in U.S. v,
Lopez, 514 U.S. (1993), in which the
court ruled that possession of a firearm in a
local school zone does not substantially
affect interstate commerce,

Thomas conceded that hunting, trapping,
and observing migratory hirds is a major
business, as the Ninth Circuit claimed. But,
he said, “that ... does not give the Corps carte
blanche authority to regulate every property
that migratory birds use or could use as habi-
tat. The point of Lopez was to explain that
the activity on the land to be regutated must
substantially affect interstate commerce
before Congress can regulale it pursuant to
its Commerce Clause power.”

Though migratory birds occasionally visit
the property, Thomas said, there was no
showing that the property was ever visited by
anyone wishing to hunt, trap, or observe the
birds except the government’s own experts.
“This case raises serious and imporfant con-

eral land-use regulation in the pame of the
Clean Water Act that provide a compelling
reason to grant cerfiorari in this case,”
Thomas concluded.

Last year, Thomas and Justice Sandra
Day O’Connor wrote a similar lenpthy dis-
sent to the court’s decision not to grant cert
on a case upholding the City of Atlanta’s
exactions on owners of large parking lots.

(CP&DR, July 199530

M The Case:
Cargill Inc. v. U.S., 95-73. The dissent can
be found at 64 U.S. Law Week 3318.

H The Lawyers:
For Cargill (Leslie Salt); Edgar B.
Washburn, Washburn, Briscoe & McCarthy,
(415) 421-3200.
For U.S.: David C. Shilton, Department of
Justice, Washington, D.C.
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PERMIT STREAMLINING ACT

California Supfeme Court
Accepts Case From Piedmont

The California Supreme Court has agreed
to hear a case from Piedmont involving the
Permit Streamlining Act, but has de-pub-
lished two rccent appellate cases involving
land-use issues.

The Permit Streamlining Act case is Bick-
el v. City of Piedmont, No. 5048396, which
involves the question of whether the city vio-
lated the law by continuing a -home remodel-
ing item for more than three months even
though the applicant apparently consented to
some sort of continuance.

The case arose when the remodeling pro-
posal was continued for three months as per-
mitted under the law, then taken up before
the three months was up, then continued
again for three more months. At the Pied-
mont Planning Commission meeting in ques-
tion, the applicant accepted the idea of a con-
tinuance. However, the plaintiffs sued, argu-
ing that the three-month continuance appar-
ently placed the decision beyond the time
limit permitted by law (six months from
application plus a three-month extension.)

Overturning a trial judge, the First Dis-
trict Court of Appeal ruled that the Planning
Commission did not have the authority to
push the decision beyond the nine-month
period even with an apparent verbal waiver
by the applicant. To permit a waiving of the
one-time extension rule, the court said,
would lead to local governments “politely
requesting” waivers, “Most applicants
would, we venture be under severc pressure
to acquiesce In such a ‘suggestion’, In no
time at all, indeed, perceptive municipal
staffs and their attorneys would sure have
designed a ‘Permit Streamlining Act Waiver’
form, We are unwilling to open up the pro-
cesses under the Act to these possibilities.”
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(CPEDR Legal Digest, August 1995,)

The two de-published cases involved the
use of an environmental impact report on a
conditional-use permit for a church, and the
question of whether a violation of a CC&R
should be recorded with the deed to the prop-
erty,

In LS Logic Corp. v. City of Santa Clara,
the Sixth District Court of Appeal ruled that
the City of Santa Clara should have prepared
an environmental impact report before
approving a church, school, and day-care
facility in an industrial area containing sever-
al businesses that use and store toxic materi-
als. In California Riviera Homeowners Asso-
clation v. Superior Court, the Second Dis-
trict Court of Appeal ruled that a homeowner
association may record a notice of violation
of CC&Rs with the county recorder, even
though such actions are sometimes taken
because they are cheaper than suing the
homeowner in question. Both cases were
reported in the CP&DR Legal Digest in
October 1995, O
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Mill Valley Land Tax Isn't
"Special Tax' Under Prop 13

A “municipal services tax” imposed- on
all property owners by the City of Mill Val-
ley isn’t a special tax subject to a two-thirds
vote, the Second District Court of Appeal
has ruled. The tax meets the requirements of
Proposition 62 and the California Supreme
Court’s recent Guardino ruling because it
was approved by a bare majority of voters in
1987, two years after it was originally
imposed by the city. _

The Mill Vailey tax was not a parcel tax
per se, but, rather, a flat-rate “municipal ser-
vices tax” imposed on five categories of
property. The tax typically runs approxi-
mately $145 per year per property owner.

Property owner Joel Neecke challenged
the tax beginning in 1990, when he filed two
refund claims with the city. He argued that
the tax was both a special tax requiring a
two-thirds vote and s non-ad valorem prop-
erty tax, prohibited under Proposition 13.
Neecke later filed and won the case before
Marin Connty Superior Court Judge Gary
Thomas, who relied on Rider v, County of
San Diego, 1 Caldth 1 (1991) in concluding
that the tax was a special tax. Neecke
recetved attorneys fees but his request for
class-action status was denied.

The Court of Appeal reversed Thomas’s
decision on the special tax portion of the rul-
ing, bul affirmed bis decision on the class-

action portion of the ruling. Not surprisingly,
the court undertook an extensive dissection
of the Supreme Court’s opinion in the Rider
case, which held that a sales tax for jail con-
struction required a two-thirds vote, In par-
ticular, the appeilate court concluded that
Rider specifically did not overrule City and
County of San Francisco v, Farrell, 32
Cal.3d 47 (1982), which concluded that any
tax levied by a general-purpose agency is not
a special tax and therefore does not Tequire a
two-thirds vote,

“The essence of a special tax as explained
in both Farrell and Rider is that its proceeds
are earmarked or dedicated in some manner
to a specific project or projects,” the court
wrote. “Since we have concluded that the
‘general fund’ exception found in Farrell
remains viable in cases, like this one, where
a tax is levied by a general purposes agency
and the proceeds are deposited into is gener-
al fund, there can be no doubt that the tax at
issue here is not a special fax.”

The cowrt also aftirmed the trial judge’s
conclusion that class-action certification in
tax refund cases is prohibited under the Cali-
fornia Supreme Court’s ruling in Woolsey v.
Stute of California, 3 Cal 4th 758 (1992).

M The Case:

Neecke v. City of Mill Valley, No. AD65966,

95 Daily Journal D.A.R. 14345 (October 27,

1995).

M The Lawyers:

For Neecke:Peter Brakhus, Brekhus,

Williams, Wester & Hall, (415) 461-1000.

For Mill Valley: Andrew Saltzman, Meyers

Nave Riback Silver & Wilsen,

(510) 351-4300.
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Slow-Growthers Win Mixed Results

Continued from page 1

n addition, voters in one recall election refused to oust city coun-
cil members because of their projgrovyth views. In the north Orange
County city of Cypress, three councit }ne.rnbgrs who had voﬁed to
approve construction of a wareheuse building in an office park near
residential neighborhoods all received at least 60% of the vote.

The November ballot issues also indicated tha}t use of t_aa}lot mea-
sures statewide has retreated to a small number of communities where
“ballot-box zening” has been common over the years. These commu-
nities include Marin County, Half Moon Bayl, .Redlands, Palo Alto,
and Santa Barbara. But even in these communities, pro-growth ballot

: S in most cases.
meg‘f]rtfl::cvzgxl}eil card club measures on the bz?llot in Nov.embcr, two
included specific land-use language to permit construction of card
clubs, and the results were split. In Palm Springs, voters applj()V?d
zoning changes needed to bring gaming to the resort town, while in

San Mateo, citizens refused to allow a card club at the Bay Meadows
: rse. ‘
Rdclsgfhaps the most unusual sitvation came from Marin Cquuty,
where the Buck Center for Research in Aging has beel} seekmg. to
build a $40 million research center on unincorporated territory outside
Novato. The Board of Supervisors had approved the project, but slow-
growthers and animal rights activists banded toge.l:her to place a refer-
endurm on the ballot. Meanwhile, however, the Clty_of Novato Elaced
a measure on. its own ballot to clear the way for possible annexation of
site to Novato.
the]?{:gnin County veters overturned the county’s _approval of the pro-
ject, while Novato voters said they want the project annexed to thelg
city. Both sides are claiming victory, and the project appears heade
urt.
for ﬁ)eanwhi]e, in Monterey County, a proposed dap‘l that wquld have
provided a stable water supply to the Monterey Peninsula while ﬂmI)d—
ing important agricultural and Native American lands, was defeated. [

Slow-Growth Measures 1986-1995
Number
Slow-Growth | "
Fass Rate Percentage Passing EM—— Number of Measures Measures
50
C100%
40
80%
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60%
0
40% 2
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20%
| 1995 ¢
0 1986 1987 1988 1989 1990 1991 1992 1993 1994 98
November Measures only. Source; CP&DR
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County-By-County Results of November Election

Los Angeles County
City of Hermosa Beach

Voters in this oceanside town approved a measure to ban oil
dritling on a 1.5 acre piece of city-owned land near City Hall. The
land has already been leased for drilling, so the matter is expected to
be ultimately resolved through litigation. Voters had already banned
oil drilling in the rest of the city in the 1980s.

Measure E. Yes, 56.35%.

Marin County

In a referendum, Marin County voters overturned a Board of
Supervisors decision to build the $40 million Buck Center for
Research in Aging on a large site in an unincorporated area outside
Novato. The measure was placed on the ballot by a coalition of ani-
mal-rights activists and slow-growthers.

Measure A: No, 52.1%

Gity of Novato

Meanwhile, Novato voters agreed to the concept of annexing the

Buck Center property and permitting construction under the city’s
own processes. Novato officials say the project will now proceed
through the annexation projects, while oppenents have vowed to con-
tinue fighting it.

Measure B: Yes, 55.9%

Monterey Couhty

The New Los Padres Dam, which would have brought a stable
water supply and more growth to the Monterey Peninsula, lost deci-
sively. Despite the vote, backers of the dam have indicated they may
still try to build it,

Measure C: No, 57.3%.

Riverside County
City of Palm Springs .

Voters overwhelmingly approved a measure to amend the general
plan to allow legal gaming and adopting an amendment to the zoning
ordinance to establish a gaming overlay zone, which allows gaming

clubs in three specific areas.
Measure L. Yes, 62.2 %.

San Bernardino County

City of Redlands

In a close race, Redlands voters defeated Measure H by 227 votes
out of approximately 12,500 votes cast. Measure H would have guar-
anteed that appropriate infrastructure such as roads and city facilitics
was in place before any major construction occurred. The measure
wotld have affected the Majestic Mall, a proposed 124-acre power
center to be buill on county land that is contiguous to the city, and will
use city roads and services. Redlands already has a growth manage-
ment ordinance in place which limits construction to 400 new units a
year.

Measure H: No, 50.8%.

San Mateo County

City of Half Moon Bay

Voters turned down a city-sponsored advisory vote on whether to
allow construction of the 750-unit North Wavecrest golf course com-
munity on coastal bluffs. Because the vote was advisory only, a citi-
zens group placed a similar but binding initiative on the ballot for the
March election. The March 1996 election will mark the third time the
development has been on the ballot in Jess than twe years.. In Novem-
ber 1994, voters were asked to decide on whether North Wavecrest
should be a 750- or 850-unit development,

Measure I: No 64.7%.

City of San Mateo

A measure defeated by voters would have added a card room as
part of a special use permit at the Bay Meadows horse racecourse,
Meayure J: No, 61.95%.

Santa Barbara County

City of Santa Barbara

A measure approved in this city will transfer growth aliocations for
commercial development when allocations for defunct projects have
lapsed. Under the city’s general plan, Santa Barbara is limited to 3
million square feet of commercial space over a 20-year period, alfo-
cated on an annual basis, This measure will permit the city council to
reallocate old square footage that was never used.

' Measure FO95: Yes, 66.7%.

Santa Clara County

City of Palo Alto

Palo Alto voters resoundingly rejected a restrictive growth control
ordinance that would have capped commercial development over the
next 20 years and also would have subjected the rezoning of residen-
tial property to a citywide vote. The measure would have stopped sev-
eral large projects in the city. Supporters of the measure said that after
the measure was placed on the ballot, one large project was rejected
by the city council.

Measure R: No, 70.3%

Ventura County

City of Ventura

Ventura voters approved a measure to restrict development on land
inside the sphere of influence currently designated in the general plan
for agriculture. The voters narrowly accepted Measure [, a measure
similar to the Napa County farmland protection initiative that was
upheld by the California Supreme Court last spring, (CP&DR, April
1993.) The Ventura measure locks up farmland in the city until 2030
unless residents vote otherwise.

Ventura voters rejected a second measure, sponsored by the same
group of citizens, that would have achieved similar goals but was
written prior to the Napa County decision.

Measure I: Yes, 52.2%.
Measure J: No: 47.9%.

%
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groups in 1995, First came the Bank of America’s
“Beyond Sprawl” report. Now comes another attack on
sprawling development patterns — this one from the American
Farmland Trust, which has narrowed the sprawl inquiry to its
effects on agriculture in the Central Valley. Though it retains an
academic tone, its theme is unmisiakable: current development
patterns are not only seriously questionable from a planning poli-
. ¢y petspective, but are in fact fiscally disastrous.
Using population growth projections from the state’s Depart-
ment of

}g"“ he paving of California has been a hot topic for research

il

NUMBERS

Stef»hen Svete

Land and Money in the Central Valley

directly, and another 2.5 million acres would be within a report-
defined “zone of conflict,” which would preclude full production
potential,

The AFT ingeniously incorporates govemment-provided data
into its assumptions in order to paint a picture of what the farm-
belt would look like — geographically and fiscally — under the
two growth patterns. In giving equal weight to fiscal impacts, the
Trust shows that it is hip to the planning dictom of the late 90s:
It’s the economy, stupid. The report points out that the sprawl
alternative would result in a deficit of nearly $1 billion to local

governments

Finance, the
study — titled
“Alternatives
for - Future
Urban Growth.
in California’s
Central Val-
ley: The Bot-
tom Line for
Taxpayers and
Agriculture”
— evaluates
the way two
contrasting
development
patterns would
affect the land
patterns and
fiscal health of
the sprawling
region., Bor-
rowing a page
“from both the
new urbanism
and sustain-
ability move-
ments, the
report com-
pares the out-
comes of a
conventionally

pact of Different Peveloping Patterns

in the region,
whereas the
compacl pat-
tern  would
result in $217
million sur-
plus.  This
works out to a
$123 deficit
per-capita for
the sprawl
pattern, com-
pared to a $27
surplus for the
compact pat-
tern.

The
cconomic data
has been ques-
tioned
because it has
not assumed
any new spe-
cial assess-
ment or
Mello-Roos
districts in the
revenue
streams. But
this was the
case in both

“low-density

- urban sprawl” pattern with “compact, cfficient growth.” Accord-
ing to the report, there’s no question which type of development
is more intelligent fo pursue,

State demographers say an 11-county region strotching from
Sutter and Yolo counties north and west of Sacramento to Kern
in the south San Joaquin will triple in population from 4 million
in 1993 to 12.2 million in 2040. Yet this region is currently one
of the most important agricultural areas in the country. Fresno,
Tulare, and Kern counties are ranked first, second, and third,
nationally. In all, the 1l-county region encompasses over 6.7
million acres of irrigated farmland.

-According to the AFT report, well over half: of those acres
would be affected by the year 2040. If current low-density devel-
opment patterns continue, 1 million acres would be converted

the sprawl and
the compact scenario. Others have criticized the notion that
existing tax policics — such as Proposition 13 — are assumed to
remain in place, a notion that may not be credible. But cconomist
David Strong, who prepared the fiscal analysis, says that “in any
long term forecasting excrcise, one holds as many factors as con-
stanl as possible. It would not be sound to conjecture some
unknown future policy.”

In 2 move that perhaps portends a future where citizens no
longer rely on government as the first resort for problem-solving,
the AFT urges the public to get involved in organizations that
watchdog growth. With that bold stroke, the report moves
beyond simple academic reporting and has started a new buzz.

. surrounding resource-oriented plarming in California. [
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Morris Newman

| Wasco's Wild Marks-Roos Ride

¢ role of real-estate develeper, But the cxpencnce of the City of
Wasco, a community of 18,000 people in Kern County, sug-
gests there is something even worse for a city to do: acting as an
investor in unrated bonds and high-risk real estate. Currently, a
number of city’s investments are foundering, and the city agency
regponsible for the investments can’t pay its own bills and may go
bankrupt. Meanwhile, the federal Securitics and Exchange Com-
mission is investigating the city to deter-

E have excoriated many cities in this column for taking on the

This past fall, the bond holder, State Street Bank, sued both
WPFA and the City of Wasco for back rent and unspecified dam-
ages. Tom McCartney, the attomey representing WPFA in the case,
said he firmly believes the city is not responsible for bond pay-
ments. But if the courts decide otherwise, he said, and it turns out
that it is the city’s responsibility to meet the bond payments, then,
“in my opinion, it was too big of a risk for the city to assume.”

A slightly happier prospect is facing the Wildwoeod Estates,

which was foreclosed on in December

mine if the city defranded investors.

Part of the blame lies with the hubris
of former city officials. Another part of
the blame, however, lies with the type of
bonds used to underpin this questionable
enterprise.

Wasce’s problemiz-began.in 1989
when the city floated a $35 million
Marks-Roos bond issue — a lot of
money for a city that, even today, has an
annual budget of only about $6 million.
The city’s intent was to realize a profit
on the income from its investments,
minus the cost of debt service on the
bonds: The problem was that Wasco, like
several other California citics which
undertook Marks-Roos issues, found
itself with far more bond money than
projects to spend it on. Wasco city offi-

1993 by the bond trustee, First Commer-
cial Bank of Sacramento, Marin County
developer Robert Gold won approval on
October 17 from the Nevada County
Board of Supervisors for a complex
arrangement to resume development of
the housing subdivision. Under the terms
of the arrangement, the developer will
make period payments to the bank,
depending on the pace of home sales. The
bank, in turn, will use those proceeds io
first pay off interest and other miscella-
neous expenses, and then will deposit
some of the proceeds into a reserve
account, to make the bond payment, and
then will use the remaining money to buy
out the Mellos.

_ For the time being, however, WPFA
is running dangerously low on cash to

cials decided to invest the money in

high-vicld, unrated municipal bonds in other communities- that
offered the best opportunities for profit. As it tured out, many of
the most attractive bonds were Mello-Roos honds in other juris-
dictions, which provided the infrastructure for high-risk home-
building projects. To administer the investments, the cily set up a
separatc cntity, the Wasco Public Finance Authority; city funds
were not directly involved.

Among WPFA’s investments in Mello-Roos bonds was $7
million in Rosamond, located in southeast Kern County, which
subsidized the costs of infrastructure for a proposed regidential
development. WPFA also sank $4 million into bonds for Valley
Rose Estates, a 2,200-home subdivision in Wasco that is also
floundering, and tied up another $3 million in residential/recre-
ational project in the City of Ione in Amador County. The worst
case involved the $3 million in Mellos for the Wildwood Estates
subdiviston in Nevada County, which defaulted on its Mello Roos
bonds, and was foreclosed on by First Commercial Bank of Sacra-
mento.

Arguably, the most nettlcsome project is the Wasco Valley
Rose Golf Course, which WPFA financed in 1989 with $8.8 mil-
lion, The City of Wasco is leasing the golf course from the WPTFA,
The golf course, however, has consistently lost money, and is in
arrears to its bond holders, Although the performance of the golf
course has improved slightly in recent months, “it’s not improved
to the point where the projections that were made are anywhere
close to being real,” said Tom MceCartney, an attorney who repre-
sents the city, In 1994, WPFA missed a bond payment.

‘ pay for administrative and legal expenses.
Allhough some c1ty ()fﬁ(.,ldlb had asked the city council to consider
lending $60,000 of the cily’s general fund to help forestall bankrupt-
¢y, the council has put off making a decision, “although we may con-
sider it in the future,” said city finance dircctor Dru Gibson.

City Manager Larry Pennell, who took offiee after the bond
issue was done, did not respond to phone calls for this story. He did
tell the Bakersfield Californian in September, however, that “we
hope we can resolve all this in a positive mode and (that) bankrupt-
cy will not be a part of it.” But, he added, “we need to generate a
revenuc stream shortly. The clock is definitely running.”

While some cash flow from the Wildwood Estates project will
be helpful, it will not solve thé city’s problems with the SFC. The
SEC has sent notification of impending frawd charges to scveral
municipalities, including Nevada County, the cities of Wasco, lone,
and Avenal, as well as the bond underwriter, First California Capi-
tal Markets Group Inc., which structured the Marks-Roos deals,

Fortunately, the California legislature has made an effort to head off
future problems with Marks-Roos bonds by enacting AB 1275 (Killea)
as an vrgency statute. The law requires Marks-Roos issuers to spend
bond proceeds within 90 days of issuance, with the intent of obliging
issuers to line up projects before floating bonds. The same statute also
prohibits bond underwriters from acting as investment advisers,

The law comes too late, however, to provide much help for
Wasco, whose city officials have the nnenviable task of extricating
its bond money out of a boneyard of moribund projects. The city
that thought it could invest in real estate wifl be investing increas-
inghy more of its resources on lawyers, instead, 11




